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1t has been noted that the purpose of applying this method of protection, like the
recognition of the contract not concluded, is the elimination of the legal uncertainty re-
garding the rights and obligations of the parties under the contract. Establishment of the
fact of not concluded agreement is important above all to address the issue of applying the
norms on contractual liability of the parties under the contract. In particular, in case of
filing claims to the court for a penalty due to breach of a contract, the court must first of
all establish the grounds for the recognition of the contract not concluded that, in turn,
would impose the refusal to pay the penalty. Protection of the disputed right is realized
by the court, not by traditional methods (restitution, compensation), but by ascertaining
certain facts, including the recognition of the agreement not concluded.

The claim for the recognition of a contract not concluded is not heard by the
court according the rules of claim proceedings and can not be considered in the proce-
dure of separate proceedings for establishing the fact that has legal value.

1t has been emphasized that “not concluded agreement” and “invalid contract”
are not identical legal categories. This is primarily due to various legal grounds and
consequences of using each of these methods of protection of civil rights and interests by
the court. Recognition of the contract not concluded — is a special consequence of violat-
ing the law norms, which excludes the application of the invalidity of the transaction. In
case of not concluded contract we apply the affects provided by the norms regulating the
obligations of unjust envichment, in case of invalid — the consequences prescribed by the
law for invalid transactions. If in regard to not concluded contract the party has prema-
turely transferred the property, there are legal relations between the parties as a result
of the acquisition, maintenance of the property without sufficient legal grounds — rela-
tions that belong to non-contractual.

Keywords: contract, legal fact, conclusion of the contract, not concluded con-
tract, invalid agreement, invalid transaction.
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IIocTaHOBKa npobaemu. [[uBiAiCTHYHA IOPUANYIHA IIPUPOLA [IPABO-
BOT'O PEryAIOBaHHS JOTOBOPY OPEHAH HEKHTAOBHUX IIPHUMIIlIEHb, OyiBeAs,
CIIOPYA Aa€ MOXKAWBICTH BCTAHOBHTH HOIO XapaKTePHUCTHKY. Ocobam-
BICTb TAKOTO PEIYAIOBAHHS IIOASITAE B IIOIIMPEHHI HA HBOTO PEXKUMY
npuBaTHoro npasa. OcraHHilt BusHauaeTsbca M. M. CibiabOBUM $K ITiai-
CHa CHCTeMa PETyASTHBHOIO BIIAMUBY, SKa CTBOPIOE 3araAbHO03BIABHHUH
THII PETYAIOBaHHS MaifHOBHX Ta OCOOHMCTHX HEMaMHOBHX BiIHOCHH, 3a-
CHOBaHHUX Ha IOPHUINYHIH PiBHOCTi, BIABHOMY BOA€BHSIBACHHI, MaifHOBil
CaMOCTIiMHOCTi yYaCHHKIB, 3abesledye MOKAWBICTH CAMOBH3HAYEHHS i
BAACHUX aKTHUBHUX [iH, CIIPSIMOBaHHX HA BHHHKHEHHS Ta 3iHCHEHHS
Cy0’'€KTHBHHUX IIpaB i 000B’SI3KIB y Me3KaX, BCTAHOBACHHX JOTOBOPOM ab0
3aKOHOM, 3 METOI0 [OCATHEHHH II€BHUX IIPHUBATHHUX A€l Ta iHTEpeciB
[1, c. 116]. Otxe, peXUM IPUBATHOIO IIpaBa, 30KpPEMa y BiIHOCHHAX
opeHaH, 6a3yeThCs IMepIl 3a BCE HAa O3BIABHOMY XapakKTepi Ta 3aKOHO-
[OaBYO OOIPyHTOBaHIiMl CcaMOCTIHfHOCTiI IIIoA0 OOpaHHS iHCTPyMEHTapiio
IIPaBOBOTO PETYAIOBAHHA. Y 3B’I3Ky 3 THM, 1110 JOIOBIp OPEHOIN HEXKUT-
AOBHX IIpHMIillleHb, OyaiBeAb, CIIOPYZX € OOHHM 3 €AeMEHTIB peaaizarti
IyOAiYHOI BAACHOCTI, SIKHIf YaCTKOBO BPETYALOBAHO TOCIIOAPCHKHM 3a-
KOHOZABCTBOM, BUHHKA€E HEOOXiAHICTH MOTO AOCAIMKEHHT B MeXKaxX IIH-
BIABHOTIO ITpaBa [Ias BUSIBACHHS XaPaKTEPHUCTHK IIPABOBOIO PEIYAIOBAHHS.

MeTa 11i€i cTaTTi — OXapakTepHU3yBaTH IIPAaBOBE PErYAIOBAHHS OTO-
BOPY OpEHIM HEKUTAOBUX IIPHUMIIlIEHb, OyaiBeAb, CIIOPYA.

Bukaan ocHoBHoOro martepiaay. [llomo mpuponau # ocobamBocTeit
IIPaBOBOTO PETYAIOBaHHS IIPABOBITHOCHH Y cepi KOPHUCTYBAHHS UyKHUM
MaiiHoM BapTo HaBecTu Inosullito I. P. Kaaaypa. BiH mnporoHye Taky
KOHCTPYKIIIO IOPUAMYHOI TEXHIKM IOOyJZOBH IPaBOBOi peraaMeHTarlil
IUX [IPaBOBIAHOCHH: IIPaBOBI HOPMH Pi3HUX raay3ed mpasa, sIKi pery-
AIOIOTH 3000B’I3aHHS IIPO IlepefaHHs MaiiHa B KOPUCTYBaHHS, y CBOIi
CYKYITHOCTi YTBOPIOIOTb KOMIIAEKCHHUIM IIPABOBUM iHCTUTYT, IO € OKpe-
MOIO CKAAQI0BOIO T'€HEPAABLHOTO iHCTHUTYTY [AOTOBIPHOrO IIpaBa, B MexKax
SKOTO (DYHKIIIOHYIOTE OKpeMi CyOiHCTHTYTH [2, c. 5|. Taka MO3HIlg HOT-
pebye OKpeMOro MOCAIMKEHHS, OCKIABKY BHHHKAE ITUTAHHS II0/I0 MOXK-
AMBOCTi iCHYBaHHS B MeKaX JOTOBIPHOIO IIpaBa SK iHCTHTYTY IIUBIABHOIO
IIpaBa OKPEMHX KOMIIACKCHHX iHCTHTYTiB. Hanpukaaz, O. O. KpacaBun-
KOB 3a3Ha4daB, 110 BUOKPEMAECHHS KOMITACKCHHX 1HCTHUTYTIB (hOopMyeThECS
B IIPOLIECi 3MilllyBaHHA CHCTEMH IIpaBa 3 CHCTEMOIO 3aKOHO[IAaBCTBa B
iaoMy abo i3 CHCTEMOIO OKPEMHUX 3aKOHOAABYMX aKTiB. Taka cuTyard €
HEIOIIIABHOIO, OCKIABKH CHCTeMa IIpaBa HE CKA3Ia€ThHCS, HE YTBOPIOETH-
cd i3 cHCTEMM 3aKOHOABYMX akTiB. CHucTeMa IIpaBa — Iie ColliaAbHa pea-
ABHICTB, B dKiM IOPHAWUYHO BimoOpaskaeThCS CTPYKTYPa PEryABLOBAHUX
IpaBOM CYCIIiABHHUX BimHocHH [3, c. 11].

Io-ixmomy 110 mpobaeMy posrasnasa C. B. IToaenina. Bona 3asHada-
AQ, III0 MIKTaAy3eBi iHCTUTYTH BHHHKAIOTHb BHACAIIOK TiCHOTO 3MHKAHHS
Ta B3aEMOJii Ha IIeBHIM MiASHIT IIpeaMeTiB PeryAroBaHHSA CYMIKHHUX O/IHO-
pimHNX raaysed mpaBa. Y pe3yAbTarTi IIbOIO Ha MEXKi 3a3Ha4YeHUX rasy3ei
YTBOPIOIOTECH 30HH, SIKi PETAAMEHTYIOTH €HMHE 32 CBOEIO CyTTIO CYCIIiABHE
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BiHOIIIEHHS, III0 Ma€ y CBOiX IIEBHUX YaCTHHAaX BiATIHKH Ta Moaudika-
i, gKi o6ymoBAeHi crierndikoo BiAMoBigHOI rasysi mpaBa. Takuil mpo-
I1eC MOXKe€ PO3BHBATHUCH i B iHIIIOMY HaIIPAMKY, KOAH CPOPMOBaHI iHCTH-
TYTH po3nanaroTeca [4, c. 76]. BpaxoByroun nosuiiii BYEHHX II0/0
MOZKAMBOCTEH i ITOpsaky hopMyBaHHS KOMIIAEKCHUX {HCTHTYTIB, BBaXKa-
€MO, III0 PO3TAIATH IIPABOBI HOPMH Pi3HUX raayseil mmpaBsa, sIKi pery-
AIOIOTH 3000B’A3aHHS PO IEpPefaHHd MaiiHa B KOPHUCTYBaHHS, IK KOM-
TIAGKCHHUH IPaBOBHUH iHCTUTYT € HEIOIIIABHHUM, OCKiABKH:

1) mpeoMeTH 3a LOTOBOPOM KOPHCTYBaHHS MOXKYThH OyTH pisHi, a To-
My IIPHUPOIHO HE MOXKYTH OyTH IIOEQHAHI B €AMHY IIPABOBY KOHCTPYKIIIO.
3okpeMa, JOTOBOPY KOPHCTYBAHHS KHUTAOM i 3€EMAEIO € Pi3HMMH 3a Baa-
CTHBOCTSIMH IIpeaMeTa, III0 OOYMOBAIOE YMOBH Ta IIPABOBY peraaMeHTa-
I1if0 IOTOBOPY;

2) Ha CBOrO[IHI HEe MOCTATHBLO IIPAKTHUKH 3aCTOCYBaHHS 3aKOHOABCT-
Ba y cepi KOPUCTYBaHHSA MaMHOM, sika O 3aKpillAroBasa 3aCTOCYBaHHS
Ppi3HUX rasys3ei ipaBa [0 IPaBOBiAHOCHH KOPUCTYBaHHA MalfHOM.

TakyuM YHHOM, IIPABOBE PETrYAIOBAHHS JOTOBOPY OPEHIN HEXKUTAOBHUX
IpuMiniens, 6yaiBeAsb, ciopyn 34iMICHIOETECT B MEXKaX IHCTUTYTY OOTOBi-
PHOTO IIpaBa raAy3i IUBIALHOTO IIpaBa 6e3 CIiBBigHOIIIEHHS H0ro 3 6yab-
SKUM KOMIIAGKCHHM IHCTHUTYTOM KOPHCTYBaHHS MaiiHa. Buxomsum 3
IIFOTO, 3BEPHEMOCS [0 XaPaKTEPHUCTHKH Ta BUIAIB IIMBIALHO-IIPABOBOTO
PETyAIOBAaHHSI [OTOBOPY OPEHAH HEXKUTAOBUX IIPUMIINEHE, OyaiBeab,
CIIOPYA.

Ak 3aznadae C. O. IlorpibHuii, KaTeropisa IIPaBOBOIO PETYAIOBAHHS €
OITHI€I0 3 OCHOBOITOAOKHUX KATETOPil IMpaBoBOi AifICHOCTI, OCKIABKHU Yepe3
PETyAIOBaHHS IIPOSIBASIIOTECH BAACHE CYTHICTBH 1 COILliaAbHE IIPHU3HAYEHHS
npasa [5, c. 10]. [IpaBoBe peryAroBaHHS ITUBIABHHUX BiTHOCHH BHKAHKAAO
TIEBHY QUCKYCIIO cepes HayKOBIIB, 30KpeMa II0/I0 CITiBBiAHOIIIEHHSI HOTo
TIOHSATTH 13 3aTaABHOTEOPETHYHUM PO3YMIHHSAM IIPABOBOIO PETYAIOBAHHS
Ta II0ZI0 BH3HAYEHHS CTPYKTYPH MEXaHi3My IIHMBIABHO-IIPABOBOIO PEry-
AIOBaHHS.

Y Teopii mpaBa IIpaBOBE PEryAIOBaHHS BHU3HAYAETBECH SK 3MiHCHIOBa-
HUY 3a OMIOMOIOI0 IOPUANIHUX 3aCO0IB IIPOLEC YIIOPSAKYBAHHS CYCIIiAb-
HUX BiIHOCHH 3 METOIO 3a0e3IedeHHs IIEBHOI CYKYITHOCTI COLIAABHUX iH-
TepeciB, FKi BUMaraloTb IIpaBOBOIO rapaHTyBaHHs [6, c. 208]. TIpu npomy
3aA€3KHO Bifi [IPaBOBOIO {HCTPYMEHTAPII0 PEryAIOBaHHS CYCITIABHUX BiIHO-
CHH JIOCAITHUKHY Teopii IIpaBa po3pi3HSIOTh HOPMaTHUBHE ¥ iHAWBiAyasbHe
[IpaBOBE PeryAroBaHHS. HopMaTHBHE IIpaBOBE PEIYAIOBAHHS 3/IiHCHIOETH-
Cs1 32 [AOTIOMOIOI0 IOPHIMYHUX ITPABHA ITOBEAIHKH 3araAbHOIO XapakKTepy,
SIKi 3aKPIMAIOIOTECS B HOPMATHBHO-TIPABOBHUX aKTaX, HOPMAaTHUBHO-IIPABO-
BHX JIOTOBOpPAaxX, IPAaBOBUX IIPEIE/ICHTaX i IIPaBOBUX 3BHYasSX. [HAUBIimya-
ABHE TIPABOBE PErYAIOBaHHS CIIPSIMOBAHE Ha KOHKPETHI BiTHOCHHH, Mae
THMYaCOBHM XapaKTep 1 3a0BOABHSE iHAuBinyaswbHi iHTepecu. lle#t Bun
IIPABOBOIO PETYAIOBAHHS MOXKE MaTH XapakTep ITOXiAHOro abo IepBHHHO-
To 3aco0y peryAroBaHHS. JIKINO iHAWBiAyaAbHE IIpABOBE PEryAIOBAHHS 6a-
3yE€TbCS Ha 3aCTOCYBaHHI BiAIIOBiAHOIO HOPMATHWBHOIO [KEpeAa, TO 1ie

207



ISSN 1999-5717. Bicnuk XHYBC. 2017. Ne 2 (77)

OyZe MOXimHUM iHAWBIAyaAbHHUM IIPABOBHM PETYAIOBAHHAM. 30BCIM IIO-
iHImoMy OyZie pO3TASIAaTHCS CHUTYallisl, KOAW IHAWBIiAyasbHE IIPaBOBE pe-
TyAIOBaHHS OyZie CIIpsIMOBAaHe Ha IIO0AAHHS IIPOTAAWH y IIpaBi. B Tako-
My pasi BoHO OyZe MaTH XapakKTep IIEPBHHHOIO 3aco0y IIPaBOBOTO pery-
AroBaHHSA. /10 iHAWBINyaABPHOIO IIPABOBOIO PETYAIOBAHHS BapPTO BiTHECTH
pimrenHs, yxBaau ¥ iHIII HEHOPMATHBHI aKTH OpPraHiB CyZoBOI BAaH,
aKTH IOPUAAYHUX OCi0 TOIIIO.

HaBeneHne TeopeTHdHe PO3yMiHHS IIPABOBOIO PEIYAIOBAHHS 3aCTO-
COBYETBCH 1 MO TAyMadYeHHH ITUBIABHO-IIPABOBOIO PEryAlOBaHHS. Tak,
B. B. Magyp 3asHauae, M0 Iifi IIPaBOBHM pPETYAIOBAHHSM IIMBIABHHX
BITHOCHH CAiZl PO3YMITH Pi3HOBH[, COIIAABHOIO PETyYAIOBAaHHS, SKHUH BH-
SBASIETBCS B PETYASITHBHOMY BIIAUBI IIpaBa Ha OCOOMCTI HeMaifHOBi Ta
MaMHOBI BiMHOCHHU (LIMBiABHI BiHOCHHU), 3aCHOBaHi Ha IOPHUIUYHIN
piBHOCTI, BIABHOMY BOAE€BHSIBA€HHI Ta MaMHOBiH camocCTilfHOCTi iX ydac-
HUKIB, HOCHTH IIEPE€BaKHO [UCIIO3UTHUBHUI XapaKTep, peaaidyeTbcs
[EePKaBOI0 Yepe3 YIIOBHOBAXKEHI OpraHM, a TaKOXK IPOMAASHCHKHUM CyC-
MIIABCTBOM 13 CaHKIIiI Aep:KaBH 3 KOHKPETHO BH3HAYEHOIO METOIO 3a J10-
TIOMOTOIO CHCTEMH CIIEIliaAbHUX IOPUAUYHUX 3aco0iB (HOpM IIpaBa, I0pH-
OUYHUX (PakTiB, IIPaBOBIHOCHH TOIIO) BiAIIOBIHO A0 iCHYIOYHMX YMOB
PO3BHUTKY CYCIIIABCTBa Ta HOTpeb IuBiabHOrO 0obopoTty [7, c. 109-110].
Take BH3HAYEHHSI HE AMIIE OXOIIAIOE BIIAMB ITHMBiABHO-IIPABOBOTO PErY-
AIOBaHHS, a ¥ BH3HA4Yae HOro IPHHIMIIK Ta XapaKTepHU3ye HOro BHIM.
[Ipu iboMy 3AiHICHEHHS IIMBIABHO-IIPABOBOTO PETYAIOBAHHS JOCAITHUKOM
3BEIEHO [0 CaHKIII AepzKaBH II0A0 BiAIIOBIMHOTO BHUIIAAKY. I3 Takum
iIX0I0M BasKKO IIOTOAUTHCH, OCKIABKH IIMBIABHO-IIPABOBE PETYAIOBAHHS
nobymoBaHe caMe 3a [JOIIOMOIOI0 HOPMATHBHOIO M iHAWBIZyaABLHOTO
IIPaBOBOTO PETrYAIOBAHHS, 3BEIEHHS IHMBIABHO-IIPABOBOIO PErYAIOBaHHS
[0 CaHKIIil IepKaBU YHEMOKAWBAIOE HOro po3yMiHHS Ta 3HadeHHd. Ha
3HA4YEHHS IIMBIABHO-IIPABOBOIO peryAroBaHHA 3BepTae yBary H. C. Kys-
HEIOBA, fKa ITiAKPECAIOE, 110 3 PO3BUTKOM i ITOTAMOAEHHSM ITPUBATHOII-
PaBOBHUX 3acas IIMBIABHO-IIPABOBOIO PETYAIOBAHHSI CTBOPIOETHCH IIOTYZK-
HUE (QyHAaMeHT (QYHKI[OHYBaHHS TIPOMaASHCBKOIO CYCITIABCTBA B
1IiaoMy Ta Moro oKpeMHX iHCTHUTYLiHM 30KpeMa [8, c. 8]. OTxe, TUBIABHO-
IPaBOBE PETYAIOBAHHS OyAyeThCsI, IIEpII 3a BCe, 3a AUCIIO3UTHUBHOIO
03HAKOIO 3 OKPEMHUMH €AEMEHTAMH iMIIepPaTUBHOCTI.

A. B. Tpungk BigzHayae, IO OAS IIUBIABHOTO 3aKOHOJABCTBA XapaK-
TEPHUMH € AUCIIO3UTHUBHI 3aCaayl IIPaBOBOIO PEryAIOBaHHS, IO BHpa-
JKAIOThCH B 3aKOHOAABYIH MOXKAWBOCTI CYO’€KTiB IPHUBATHUX BiIHOCHH
BPEryABOBYBATH CBOIO IIOBEAIHKY B JIOIOBOPI IIASIXOM BiACTYILy Bim Io-
AOXKEHBb aKTiB IIMBIABHOIO 3aKOHOJABCTBA YM HAaBIiTh BPETYAIOBATH CBOL
BIHOCHHHU, HE BPEIYABOBaHI IIMMM akTaMu [9, c. 90]. Ha MoxkaUBiCTb iH-
[HBIyaABHOTO ITUBIABHO-IIPABOBOIO peryatoBaHHS BKasye i T. B. BogHap.
YyeHa 3a3Havae, 1110 J0TOBipHi 3000B’13aHHS BUHUKAIOTH Ha IIICTaBi O0-
TOBOpPY, a B HHU3Ii BHIIaJKIiB — JOIOBOPY Ta CyZAoBoOro pimteHH4 [10, c. 18].
TakyM 4YHHOM, IIUBIABHO-IIPABOBE PETYAIOBAHHS Ma€ BAACHI criermdoid-
Hi O3HaKM, 9Ki BiAPi3HAIOTHL HOTO BiX IHINIHX rasy3edl 3aKOHOIABCTBA.
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[To-nepire, MUBIABHO-IIPABOBE PEryAIOBAHHS BCTAHOBAIOETBHCS BimIloBi-
OHUMH HOPMATHUBHHMH akTaMH. [lo-zmpyre, BOHO Jae MOXKAWUBICTDL (ho-
pPMyBaTH CcaMOCTiliHe peryAIoBaHHS CYCIIIABHMX BiJHOCHH Ha IiAcTaBi
CYZIOBOI'O pillleHHH, AOTOBOpPY Toulo. [lo-TpeTe, caMe AUCIIO3UTHBHICTH
IUBIABHO-TIPABOBOIO PEIYAIOBAHHS € OCHOBHOIO 3acaziol0 (DYHKILIOHY-
BaHHS I'POMaITHCHKOIO CYCIIiABCTBA.

Ha 3HayeHHS MOTOBOPY OASI IIMBIABHO-IIPABOBOTO PETYAIOBAHHS CAY-
mHo BKasye 3. B. PomoBcrka. BoHa 3asHauae, 110 B m0OroBipHIiH cdepi
LK YkpaiHu BizicyBae 3aKOH Ha Apyre Miclle, Haalo4dH IIepeBary OOoTro-
Bopy. CHiBBiIHOIIEHHS iIMITIEpATUBHUX 1 AUCIIO3UTUBHUX HOpM LK Ykpa-
iHM BHpilIye Ha KOPHUCTBb ocTaHHiX. OTKe, B HOroBipHIiH cdepi 3aKOH He
€ TOAOBHHM, CTOPOHH MAalOTh IIPaBO BiACTyIIaTH Bix HOTO IIOAOXKEHB, KO-
puryroun 1mif cBoi iHTepecm [11, c. 42]. M. M. CibiaroB, HiATpUMYyIOUIH
nosutito 3. B. POMOBCEKOI, IIPOIIOHYEe ABi 6a30Bi MOZEeAl IpaBOBOTO pe-
TYAIOBaHHSI JIOTOBIPHUX BiTHOCHH: BHYTpIIIIHE PETyAIOBAaHHS (CaMOpEry-
AIOBaHHS); 30BHIIIHE (iMIepaTwBHeE, aepzKaBHe) peryatoBaHHs. CyTb
nepiIoi MoAeAi B TOMy, III0 CTOPOHH MOXKYTb CKOPHCTATHCS HaOaHOK M
MOKAUBICTIO CAMOPETYAIOBAHHS ¥ OOMEXKUTH KOAO YMOB JIOTOBOPY AHIIIE
iHiriaTMBHUMH ymMoBamu. Lle Moxke BimOyBaTHCH, SIKIIIO AKTH ITUBIALHOTO
3aKOHOIaBCTBA 100 THUILY (BHAY) AOTOBOPY, IKHUM YKAAAW CTOPOHH, B3a-
raai He nepenbadaroTh 060B’I3KOBHX YMOB, a4 TAKOXK SIKIIO TaKi YMOBHU
nepenbadeHi, asre He MICTSTH IIPSIMOTO 3aCTePEKEHHS IIPO HEMOXKAUBICTD
Biactymy. CyTh Apyroi Moeai B TOMY, III0 CTOPOHH MOXKYTh BiZIMOBHTHCS
Bix HamaHOi IM MOZKAMBOCTI CaMOPETyAIOBaHHS Ta ITOTOAUTHCH Ha pPery-
AIOBaHHS JIOTOBIpHUX BiJHOCHH Ha MifICTaBi IMIIEPATUBHUX IPHUIIUCIB,
YMIIIIEHUX B aKTaxX IIMBIABHOIO 3aKOHOJABCTBA ILOAO0 THILY (BHIY) HOTO-
BOPY, YKAQIEHOro HUMHU. MoKyTh OyTH i IeBHI KoMbGiHallii Mozxeaeit pe-
TYAIOBaHHSI JIOTOBIPHUX BiTHOCHH, OMHAK BOHU HE BHXOIATH 3a MEXi, a
TOMY Ha3uBalOThCH OazoBumu [12, c. 43]. Buxoaaun 3 HaBeAEHUX IIO3H-
1Iift HayKOBIIiB, MOXHAa CTBEPIXKYBaTH, 1110 iHAWUBIlyaAbHE PETYAIOBAHHS
JOTOBOPY OPE€HIH HEKUTAOBUX IIPUMIIIIEHD, OyAiBeADb, CIIOPYA [100YyZ0BAa-
HO Ha NEBHUX MOOEASX, dKi 6a3yloThCs Ha CIIiBBiIHOIIIEHHI HOPMATHUB-
HOTO Ta CaMOCTiHHOTO PEryAIOBaHHS BiTHOCHH.

[IpaBOBE pEryAOBaHHS IOTOBOPY OPEHAM HEXKUTAOBHX IIPHMIIIIEHB,
OyZiBeAb, CIIOPYZ, HAAEKUTH [0 CHCTEMH ITUBIABHOIO PEIyAIOBAHHS IIpa-
BOBIZTHOCHH i IofiasieTbCHd Ha HOPMAaTHUBHe ¥ iHauBinmyasbHe. KoxeH i3
LIUX BHUIAIB Ma€ BAACHY CUCTeMy IT00yIOBH. Y HOPMATHBHOMY IIPABOBOMY
PEryAIOBaHHI JOTOBOPY OPEHON HEXKUTAOBHX IIPUMIIEHE, OyiBeAb, CIIO-
PYZ IPOSIBASIFOTHCS K AUCIIO3UTHBHI, TaK ¥ iIMIIEpaTHBHI 3acaay pery-
AIOBaHHS BiTHOCHH. MOXKAUBICTD BiIXO/DKEHHS Bifl HOPMATHBHOIO PEry-
ArOBaHHS 3akpinaeHo 1. 1 cr. 6 LUK YkpaiHu: cTOpoHH MaroTh IIPaBo
YKAACTH OOTOBIp, KUY He IepebadeHMil aKTaM{ ITUBIALHOIO 3aKOHO-
JIaBCTBAa, aA€ BIAIIOBIJA€ 3araAbHHM 3acajaM IMBIABHOIO 3aKOHOIABCT-
Ba [13]. OTke, 6230BOI0 OAS HOPMATHUBHOIO i iHAWUBIAyaALHOTO PETYAIO-
BaHHS JOTOBOPY OPEHAN HEKUTAOBHX IIPHMIIIIEHb, OydiBeAb, CIIOPYZ €
BignmoBigHicTe ct. 3 LK Ykpainum, 1110 BU3HAYae Taki 3acagy IIUBIALHOTO
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3aKOHOIaBCTBA: HEIIPHUITYCTHUMICTh CBaBiABHOIO BTPY4YaHHS y cdepy oco-
GHCTOrO KUTTS AIOAVHH; HEIIPHUILYCTUMICTE IT030aBACHHS IIpaBa BAACHO-
cTi, KpiM BHUNIQAKIB, BCTAHOBAEHUX KOHCTHTYIIi€I0O YKpaiHu Ta 3aKOHOM;
cBoboza IOTOBOPY; CBOOO A MiAIIPHUEMHHUIILKOI AiIABHOCTI, IKa He 3a60-
PpOHEHa 3aKOHOM; CY[OBHH 3aXWCT IIUBIABHOIO IIpaBa H iHTepecy; crpa-
BEIAUBICTb, MOOPOCOBICHICTE i po3yMHICTE [13]. ¥ X HpHHIUNAX BH-
PaKaeThCs CyTh LIMBIABHO-IIPABOBHX BiMHOCHH, IX OCHOBOIIOAOXKHI PHUCH
¥ o3HaKU. 3 ogHOrO OOKY, BOHU 00’€IHYIOTH HOPMHU ITUBIABHOIO IIpaBa B
€OUHY CaMOCTiHHY raay3b, a 3 iHIIIOTo, — BiIPi3HAIOTE 10 TaAy3b Bif iH-
urux raayseit nmpasa. Tomy Gyab-sika HOpMa IIMBIABHOTO IIpaBa HE MOXKE
CyIlepedruTH HOro IPHHIUIIAM, HaIIPUKAAL, 3aKPilAIOBaTH HEpiBHOIIpa-
BHE CTAHOBHUIIE VYACHUKIB MalHOBHUX BITHOCHH ab0 IIOPYIIYBATH CBO-
6oy [OTOBOPY, HAAABIIH OpraHaM AEP:KaBHOI BAAOH IIPABO KOHTPOAIO
3a I€I0 CTOPOHOIO misIABHOCTI (piswyHMX i ropuaumyHMX ocib [14, c. 20].
OTke, IIOUIMPEHHS Ha iHAWBIiAyaAbHE IIPAaBOBE PETYAIOBAHHS OPEHIHHUX
BigHOCHH, 30KpeMa Ha JOTOBIip, 3acaj IIMBIALHOTO 3aKOHOJABCTBA A€
MOZKAWBICTb aBTOMATHYHO BKAIOYHTH BiAIIOBiAHY iHCTHTYIIiIO, IKa camoc-
TiliHa po3pobaeHa CyO€KTaMU A BPETYAIOBAHHSA KOHKPETHUX BiIHOCHH,
Y CHCTEMY LIUBIABHO-IIPABOBOIO PETYAIOBAHHS BilIIOBIHUX BiTHOCHH.

[as iHOWBiAyaABPHOTO ITUBIABHO-IIPABOBOIO PETrYAIOBAHHS I0TOBOPY
OpPEHIHN HEKUTAOBHUX IIPUMIIIEHDb, OyAiBeADb, CIIOPYA BAACTHBA CAMOCTIiH-
HICTb ¥ BHOOpPi YMOB [OTOBOPY, IO € IIPOSIBOM AMCIIO3UTHBHOCTI B ITHBI-
ABHOMY 3aKOHOZaBCTBi. OnHak BHOIp (hOpMU He 3aA€KUTH Bif BOAI yda-
CHUKIB, OCKiABKM II. 1 cT. 793 LIK YKpaiHu BCTaHOBAEHO IPABHAO, IIIO
noroBip HatiMy OyaiBai abo iHIIIOl KamiTaabHOI criopyau (ix okpemoi gac-
THHH) YKAQIAETECSI B IIUCHMOBIM hopMi, moroBip Hatimy OyzaiBai abo iH-
m1oi KaritaspHOI criopyau (ix okpeMoi 4acTWHH) CTPOKOM Ha 3 POKH i
GiAbllle mimasarae HoTapiaAbHOMY IOCBimdeHHIO. Taka mo3uilis BKasye Ha
HadBHICTB iMIIEpAaTUBHUX HOPM B iHAUBiAyasbHOMY IIPaBOBOMY PETYAIO-
BaHHI IIbOTO BHY JOTOBODY.

IlincymoByIO0YH BKa3aHe, BapTO 3a3HAYUTH, IO IIPABOBE PELYAIO-
BaHHS JOTOBOPY OPEHAM HEXKUTAOBHUX IIPHUMIIlIeHb, Oy AiBEAb, CIIOPYL Mae
PEXUM IIPUBATHOTO IpaBa. BOHO IOMIASIETECS Ha [Ba BUIH: HOPMATHUB-
He ¥ iHpuBinyasepHe. IHAUBiAyasbHEe PEryAIOBaHHS JOTOBOPY OPEHOH He-
JKUTAOBUX IIPHUMIllleHb, OyaiBeAb, criopyn Io0yIoBaHO Ha IMEBHUX MOJe-
ASIX, 9Ki 6a3yI0ThCS Ha CIIBBIIHOIIIEHHI HOPMATHBHOIO Ta CAMOCTIHHOTIO
PEryAIOBaHHS BiHOCHH.

Posrasgpaty mpaBoBi HOPMHU PI3HHUX raay3ell IpaBa, dKi PEryAIIOTHb
3000B’a3aHHS PO IIepeqaHHs MaiiHa B KOPUCTYBAHHS, K KOMIIACKCHHM
IPaBOBHUH IHCTHUTYT € HENOILABHHUM, OCKIABKH: IIPEAMETH KOPHCTYBaH-
HY MOXKYTb OyTH DPi3HHMH i IPHUPOAHO He MOXKYTH OyTH IIOEAHAHHI B
€OUHYy IIPaBOBY KOHCTPYKILIO, 30KpeMa OOIOBOPH IIPO KOPHUCTYBaHHS
JKUTAOM 1 3€MAEI0 € PI3HHMH 3a BAACTUBOCTSIMHU IIPEaMeTa, 1110 0GyMOB-
AIOE€ YMOBH ZIOTOBOPY Ta HOro IpaBOBy peraaMeHTallil0; Ha CbOTOAHI He
[OOCTATHLO MIPAKTHUKH 3aCTOCYBAHHS 3aKOHOAABCTBA Y cepi KOpUCTY-
BaHHS MaiHOM, sKa 0 3akpimaioBasa 3aCTOCYBaHHS PI3HUX TaAy3ei
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IpaBa [0 IIPaBOBIIHOCHH KOPHUCTYBaHHS MaiHOM. lluBiabHO-IIpaBOBe
PETyAIOBAaHHSI [OOTOBOPY OPEHAM HEXKUTAOBHUX IIPUMIIIEHE, OyaiBeab,
CIIOPYZ IIOAIASIETECH Ha HOPMATHUBHE H IHOWUBiAyasbHE.
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8UObl NPABOBO2O PeYIUPOBAHUS U PEICUM NPUBAINHO20 NPABA, KOMOPWbIIL pacnpocmpa-
HAemcsl Ha 002080p apeHObl. Yuumvleas Xapakmep pacnpocmpaHsiowe2ocs pejicuma,
npeonodicer UHCIMPYMeHmMapuill NPAo8o20 Pe2yiupo8aHUs.
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CaMOCTOSITENTBHOCTh YUaCTHUKOB, 3€MEJIbHBIM Y4aCcTOK, UMYILIECTBO.

Morozova Yu. V. Characteristics of legal regulation of the lease
contract of non-residential premises, buildings, facilities

The legal nature of legal regulation of lease contract of non-residential premis-
es, buildings and facilities has been analyzed. The features, types of legal regulation and
regime of private law, which is applied to this contract, have been characterized. Taking
into account the nature of distributed regime the author has offered the instruments of
legal regulation.

The author has suggested to consider inappropriate the review of legal norms of
various branches of law, regulating the obligation to transfer the property for use as a
comprehensive legal institution, because: the objects of use may vary and, of course, can
not be combined in a single legal structure, including agreements on housing and land
are different by the properties of the object, which determines the terms of the agreement
and its legal regulation;, nowadays there is not enough practice of implementing legisla-
tion in the sphere of using property that would consolidate the use of different branches
of law to the legal relations in using property. Civil and legal regulation of lease con-
tract of non-residential premises, buildings, facilities is divided into normative and indi-
vidual.

Keywords: building, optionality, lease, individual legal regulation, non-
residential buildings, facilities, legal regulation, independence of members, land plot,
property.
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