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growth of its role. First, it is noted that after the World War II the universally recognized
principles of international law have been developed and consolidated in the UN Charter
and in other fundamental international legal instruments. Speaking as a product of cus-
tomary international law (that is the result of the practice of civilized nations in rela-
tions between themselves and with societies), they have become universal in character,
which puts them “at the apex” of world order. Such principles as respect for human
rights, state sovereignty, and territorial integrity of states have received generally ac-
cepted content. In many European countries they have “immediate effect”, gaining con-
stitutional character. This means that within the framework of national legal systems a
new phenomenon has been created, which is really a common archetype present in the
constitutional system of every civilized state. Secondly, comparative law is used today as
an instrument for judicial investigation of a legal case and, therefore, the argumentation
of a court decision. This approach is widespread in the practice of higher courts of
states and in particular the European Court of Human Rights.

Conclusions have been made that after the World War I there was no signifi-
cant legislative project, which to one degree or another would not be accompanied by
extensive comparative legal research. Such an approach should be reflected in the prac-
tice of reform in Ukraine. It is important to emphasize that the comparative approach is
inherent not only for science, but also for law-making and law-enforcement bodies
(courts). An adequate methodology of a comparative legal approach takes into account
a comprehensive understanding of the law itself (written and unwritten), as well as its
broad social context.

In addition, the change in the nature of international law, the development in the
past three decades of full-fledged regional law-enforcement (for example, European rule
of law), as well as the strengthening of their interplay with national legal orders, neces-
sitates the use of so-called “vertical methods” of comparative research.
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of Human Rights.
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acnipaHT XapKiBCbKOro HaLlioHabHOro yHIiBEPCUTETY BHYTPILLHIX Cripas

MPABOBA NPUPOJA 3ATrAJIbHOMO BUBOPYOIO NMPABA
TA AOroO POJIb Y CTAHOBJIEHHI AEMOKPATII B 1EP)KABI

TIpoananizosano npasogy npupody 3a2aibHO20 8UOOPUO20 NPABA 5K 0OHO20 3
20106HUX KOHCIUMYYILIHUX NPUHYUNIE 8UOOPIE, POSKPUMO U020 3MICI MaA POb Y Cma-
Ho6nenHi Oemokpamii 6 Oeporcasi. Busnaueno ennug 3azanvnoeo eubopyozo npasa Ha
peanizayio nacusHo20 Ui AKMUBHO20 BUOOPHO20 NPABA, 6CMAHOBIEHO 63AEMO38 30K
3020IbHO20 BUOOPYO20 NPABA MA OEMOKPAMUUHUX 8UOOPIE ULTIAXOM NPOBEOCHHS. AHAI-
3y, 30Kpema, icmopuyHoi mpanchopmMayii nPUHYUNY 3a2aIbHO20 6UOOPHO20 NPAsa.

Knrouosi cnoea: BubGopyue mpaBo, IPHHIMII 3araILHOTO BUOOPYOro IIpasa, Je-
MOKparisi, aKTUBHE BHOOpUe NPaBo, TAaCHBHE BUOOPYE MPaBO.
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IIocTaHOoBKa mpobGaemH. [Ipolec MOCAIIKEHHS MMPABOBOI TPHUPOIH
3araAbHOTO BUOOPYOro IIpaBa Ta MOoro poai y molyaoBi meMokpaTii € ocHO-
BOIIOAOXKHHM JIASI TIOJAABIIIOTO aHAaAi3y IIPHHITUIIB IIPOBEIEeHHS BUOODIB.
BiH Hazmae MOXKAUBICTE GIiABIII IOBHO PO3KPUTH CyTh BUOODIB fK OAHIET 3
dopm besrocepenHboi AeMOKpATii Ta BU3HAYUTH BIAWB TpaHCchopMarril
3araAbHOTO BHOOPYOro Irpasa Ha Iporec pedopMyBaHHS iHCTUTYTY KOH-
CTUTYILIHHOTO IIpaBa.

IpuHIMIN BUOOPIB € (OyHAAMEHTOM IIPABOBOI'O PETYAIOBAHHSI BCHOT'O
Bubopuoro mnporecy. BoHn Bu3HauaOTh MeXi, B SKUX (DYHKIIOHYE Me-
XaHi3M BHOOPYHX IIPABOBIMHOCHH. 3aCTOCYBAHHS IPUHIIUITY 3aTaAbBHOTO
BUOOPYOro IIpaBa HaAa€ MOXKAHUBICTEH 3a0€3[eYUTH y4acTh ¥ BUOOpIOMY
Ipoueci ycix mie3naTHUX TPOMAIAH, IKi JOCITAU IIEBHOTO BiKy. Y 3B’I3Ky
3 IIUM BapTO 3ayBazKUTH, L0 3aBASKH CBOIH ITPaBOBil NPUpPOi 3arasbHe
BHUOOpYE IIPaBO CTBOPIOE YMOBH 3abe3rnedeHHs y4acTi Hapoay y dhopMy-
BaHHI IepKaBHUX OPTaHiB BAaaAU ¥ opraHiB MiCIIeBOTO CaMOBPSIAyBaHHI
LIASIXOM ITPOBEIEHHS BHOOPIB i B3araai € HiArpyHTSM IIPOBEAEHHS OeMO-
KpaTUYHUX BUOOPIB.

AxTyaAbHiCcTBh BH3HAYEHHS IIPABOBOI IIPUPOIH 3araABHOTO BUOOPYO-
ro mpasa 00yMOBA€HAa OCOOAVMBHM CTQHOBHIIEM ITHOTO IIPHUHIIHITY B CHC-
TeMi 3acam BUOOPUOro IIpaBa, a TaKoXK HOro 3aCTOCYBaHHSM sK 0a30Boi
YMOBH MOKAWBOCTi IIPOBEAEHHS AEMOKpaTHYHHX BHOOpiB. Po3kpurTsa
IIPaBOBOI IPUPOAN OOIIOMOIKE OiABIII AETAABHO MOCAIMUTH IIPHUHIIUI 3a-
raAbHOro BHOOPYOro IIpaBa, BCTAHOBHUTH HOro 3HAYEHHS IAS IHCTHTYTY
BUOOPIB i BIAMB Ha yTBEPIXKEHHA AEMOKPATIl B AepKaBi.

AKTyaABHICTb TEMH TAKOXK IIOASTAE y TOMY, III0 IOCAIIKEHHS IIPaBO-
BOI IIPUPOAM 3araAbHOIO BUOOPYOro IIpaBa Ma€ He TIABKH TEOPETUYHE, a
¥ BeAMKe IIPaKTH4YHE 3HA4YEHHS, aj’Ke caMe 3aKOHOAaB4Ye 3aKpillACHHHA
IIPHHIIUILY 3araAbHOIO BHOOPYOTO IIpaBa Ta CTaH HOoro peaaisartii Hama-
I0Tb BHOOpaM XapaKTEePHUCTUKY [AeMOKPaTHYHOCTi. TakKoxX pPO3KPHUTTSI
IIPaBOBOI IIPUPOAM BHOOPYOro IIpaBa € HAA3BHYAHHO BasKAMBHM AT
TIO[IAABIIIOTO [IOCAII>KEHHS OKPEMHUX OOMeXKeHb, fKi iCHyIOTb ¥ BUOOPYO-
My IIpaBi, PO3KPUTTS iX CYTHOCTi, BU3HAUE€HHSI PiBHS AUCKPUMIiHAIIHHO-
cti a60 HeAUCKPUMIHAIIIMHOCTI IX XapaKTepy Ta MOLIUABHOCTI IX yCTaHOB-
A€HHSI ITi 9ac IIpoBeAeHHS 1eMOKPATHIHUX BHOODPIB.

Cran mocaimmxeHHs1. [IpobAeMaTUKOIO MOCAIMKEHHS ITPUHIIHILY 3a-
raAbHOrO BHOOPYOTO IIpaBa Ta 30KpeMa IIPHUHIMINB BHOOPIB y LiaoMy
3aiiMaAnCch Taki HaykoBll, 9K B. Iloropiako, B. [ITantoBaa, O. Mapiieaax,
T. AcraxoBa, B. PatikoBcekuii, [O. KaroukoBcekuii, M. Batimypartos,
O. AaBpunoBu4, A. Ocamua, I. [laxoBa Ta iH. IIpore ixHi mocaimzkeHHS
IIOEKY AU MaloTh (parMeHTapHUHE XapaKTep, TOMY 3allpOIIOHOBAHI HAy-
KOBLSEMHU IiAXOOW [0 XapaKTEPHUCTHUKU 3araAbHOIO BHOOPHYOro IIpaBa
OTPeOYIOTh y3araAbHEHHS, a 3a3HAa4YeHUH IIPHUHITNI — IIPOBEeAeHHI (PyH-
JAaMEHTaABHOTO Ta CHCTEMHOIO HOCAimKkeHHsS. ToMy MeTOX BHUBYEHHS
IIPaBOBOI IIPHUPOAN 3araAbHOIO0 BHOOPYOTO IIpaBa € TaKOXK CTBOPEHHS
TiATPpYHTS OAS MafOyTHBOTO [OCAIIKEHHS OKPEMHX OOMEKeHb, SKi ic-
HYIOTb YV 3araAbHOMY BHOOPYOMY IIPaBi, TOLIO.
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Bukaazn ocHOBHOro martepiaay. [3 MOMEHTy IIPOTOAOIIIEHHS He3ase-
2KHOCTI 24 cepriHg 1991 p. YkpaiHa Bcrasa HA HEIPOCTHH IIIASX TTOOYIOBH
JEMOKpPATHUYHOI [Iep:KaBH, II0 B IIOIAABIIOMY OYyAO 3aKpillA€HO Ha KOH-
crutyLifiHomy piBHi. Tak, 28 uepBHa 1996 p. BepxoBHa Pana Ykpainu
yxBaanaa Korncruryito Ykpainu — OcHOBHUE 3aKOH YKpaiHH, BiAIIOBimHO
[0 sIKol YKpaiHa € CyBEepeHHOI0, He3aAeKHOI0, IeMOKPATHYIHOIO, COLliaAb-
HOIO Ta IIPaBOBOIO JIEPKABOIO (CT. 1), a HOCIEM i €UHUM IKEPEAOM BAAIH
B JIep:KaBi € Hapo[, IKUil peaaidye Baamy OesrocepenHro abo depes opra-
HHU [ep>KaBHOI BAaJY Ta OPraHU MiCIIeBOro caMoBpsayBaHH4 (CT. 5) [1].

ITokasHUKOM i criocoboM 3abe3mnedeHHS AEeMOKPATHYHOIO PO3BUTKY
Oyab-9KOi Jep:KaBU € piBeHb IIPOBeeHHA BUOOPIB 9K OJHIE]l 3 OCHOBHHUX
dopm GesrnocepenHroi meMokpartii Ta nepeayciM HOTPHUMAaHHS IIPHHIIH-
miB BUbopuoro npasa. He BUKAMKA€E CyMHIBY, III0 TIOPSA 3 iHIITMMH IIOAIi-
THYHHUMHU IpaBaMu Ta cBobomamu (cBoboza caoBa, cBoboma ob’emHaHD Ta
opraizailiii ToIo) BUOOPU € OOHIEI0 3 IHCTUTYILIMHUX rapaHTid JeMOK-
parii, ska popMye mepzKaBHY IMOAITHKY 3aA€KHO Bif iHTepeciB BUOOPIILIB.
YpaxoByrouu Te, 110 BUOOPH € IHCTPYMEHTOM, 32 IOIIOMOTOI0 SKOTO I'PO-
MaJgHU BIAMBAIOTH Ha (DOPMyBaHHS OPraHiB Aep:KaBHOI Baaau H opra-
HIB MiCIIEBOr0 caMOBPSAIyBaHHS, caMeé BOHHM BHCTYIIAIOTH OMHIEIO 3 Ha-
BasKAUBIIINX, IIPiOpUTETHUX i Ha#biAbIl mieBux dopm OesrnocepemHbol
JEeMOKpAaTii.

Taki MixKHapOAHO-IIPAaBOBiI MJOKYMEHTH, SK 3arasbHa OeKAapallis
npaB aloguHU 1948 p. (4. 1 Ta 3 cr. 21) [2], MikHapogHu#i HakT Ipo
IPOMASHCEKI 1 moaiTuyHi paBa 1973 p. (m. «a», «6» cr. 25) [3], Komekc
HaAEXKHOI IIPaKTUKU y BUOOpYux crpaBax 2002 p. (a63. 1 posziay I Ke-
PIBHHX IPUHIIUIIB 11040 BUOOPIB, IpuiHATHX BeHelliaHChKO0I0 KOMICi€r0
3a [OeMOKpaTiio depe3 IIpaBo Ha SI1-# maeHapHid cecii 5-6 AwunHA
2002 p.) [4], BUBHAYAIOTH, IO BHOOPU MAIOTH IIPOBOAUTHCH Ha OCHOBI
3araAbHOTO Ta PIiBHOTO BHOOpPYOro mpaBa 3 TAEMHHUM T'OAOCYBaHHSM i
3abe3nedyBaTH CBOOOAY BOAEBUSBACHHS BHOOPILB.

Pa3om i3 TUM 3aKpilaeHHS 3a3HAYEHUX [IPHHIIUIIIB IIPOBENECHHS BH-
OopiB Ha KOHCTUTYIIIHOMY pPiBHi AOZATKOBO ITiATBEPIXKYE BaKAUBICTH
ix moTpUMaHHS IIiZl Yac IIPOBeAeHHS PIi3HMX BUAIB BUOOpiB. 3azHaveHi
IIPUHIANIY BU3HAHO OCHOBHUMH 3acafaMHy IIPOBeIeHHsT BUOOPIiB B YKpa-
inu BigmoBigHO o 4. 1 cr. 71 KoHcruryiii YkpaiHu Ta crelliaabHUX 3a-
KOHIB IIpo BUGOpPH.

IIporoaoIieHHT MPUHITUIIIB 3araAbHOIO, PiBHOIO Ta IIPSIMOT0 BHOOD-
4Oro IIpaBa 3a TA€EMHOI'O M'OAOCYBAaHHS SIK OCHOBH BHOOPYOTrO IIpaBa CBi-
OYUTH IIPO BIIPOBAaKEHHA MNEMOKPATHYHOIO IIAXOAYy A0 (POPMyBaHHH
opraHiB mepzKaBHOI BAaau ¥ OpraHiB MiCIIEBOTO CaMOBpPsSAyBaHHSA B
YkpaiHi, a 0TKe € BaroMolo IIepeyMOBOI0 PO3BUTKY 3aCa HApOAOBAAl-
s B AepzKaBi Ta JeMOKPATHUIHOCTI KOHCTUTYILIHOTO AQly B IIiAOMY.

YpaxoByrouHu Te, 110 OJHE 3 HANWTOAOBHIIIMX MICIlb ¥ CHUCTEMIi IIPHH-
nuIIiB BUOOPYOro IIpaBa IIocijae came 3arasbHe BHOOpYE IIPaBoO SK OC-
HOBHA 3acaja IIPOBeeHHsS BHOOPIB B YKpaiHi, IPOIOHYEMO PO3TAIHY-
THU [IPaBOBY IPUPOLY 3arasbHOTO BHOOPYOro Ipasa Ta HOro BIIAMB Ha
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AEMOKPATHUYHICTh IPOBeAeHHS BUOOPIB. IIpUHITUIIN MAIOTh BEANKE 3HA-
4eHHs OAS 3a0e3nedeHHs peaaisallii pisHUX IIPaBOBUX iHCTUTYTIB, a TOMY
iX MOCAII>KEHHS € TAKOXK HEBi'€MHUM [IAS BUBUEHHS iHCTHUTYTY BHOOP-
4oro npasa. [lag po3yMiHHA NIIPaBOBOI IIPHPOAM IIPHUHIIUILY 3araAbHOTO
BUOOPYOro IIpaBa BBaXKaeEMO 3a HeoOXifHe 3BEPHYTH yBary Ha Te, sKe
iCHye 3araabHe BH3HAUYEHHS IIPUHIIUIIB, III0 CaAM€ MAaEThCS Ha yBaasi Iif
«IIPUHITUIIOM 3araAbHOIO BHOOPYOro IIpaBa», SKHMMH € HOro CKA3IOBi Ta
Ky POAB BiH Bifirpae y npoBeneHHi BUOODIB.

3araspHe BH3HAYEHHS [IOAGTA€ B TOMY, IO IIPHHITUII/IIOYATOK — I
Te, III0 IIOYHHAE, 1 Te, 110 Kepye, IIPUIOMy OOMABA IIi CEHCH IIOETHAHO B
OMHOMY CAOBi fIK y I'pelbKili MOBi, Tak i B aaTmHCEKI# [5, c. 101]. ITpun-
nun (ppaui. principe, Bim aat. principium — II0YaTOK, OCHOBa) — OCHOBHI
3acaay, BUXIiIHI ifel, 10 XxapaKTepH3yIOTECH YHIBEPCAABHICTIO, 3araAbHO0
3HAYYIIICTIO Ta BUIIOKIO iMIEPaTHUBHICTIO # BimoOpazkaroThb CYTTEBI OAO-
JKEHHd Teopii, BUYeHHS, HAyKH, CUCTEMH BHYTPIIIHBOIO i MiKHApOIHOTO
IpaBa, ITOAITHMYHOI, JAepzKaBHOI UM IPOMAaJCHKOI opraHizarii (rymaHisMm, 3a-
KOHHICTb, CIIPaBEIAUBICTD, PIBHICTb IPOMA/ISH IIepe/] 3aKOHOM TOLII0) [0].

B. @. [Toropiako BH3HAYa€e MIPHUHIIUIN BHOOPYOro IpaBa dK BUXiAHL
TIOAOKEHHS, (PyHIaMEHTaABHi ifel, aKi BimoOpazkaroThk CyTb BHOOpPIB 9K
nepenbadenoi Koncruryiero Ykpainu npiopuretrHoi dopmu Gesrocepe-
OHBOI meMoKpartii, BU3HAYaIOTh 3acaay IIPaBOBOIO PErYAIOBAHHS, peaai-
3auii ¥ rapaHTyBaHHdA BHOOPYUX IIpaB IpoMaAdH YKpaiHH Ta 3abeslie-
4yIOTh IlepenbadeHuil 3aKOHOLABCTBOM YKpaiHM MOPSAOK OpraHizartii
IpOBeeHHs BCiX BUAIB BUOOPIB y Aepxkasi [7, c. 205-206].

9k 3azHauuB O. B. Maprieadak, OpUHITUIIN HAIliOHAABHOTO BHOOPYOTo
IpaBa — Iie KepiBHi ifei, sKi AexkaTb B OCHOBI (pOpMyBaHHS ITPEACTABHU-
LBKHUX OPraHiB, BUPaXKAlOTh CyTHICTH BHOOPUYOro IpaBa i BU3HAYAIOTH
Horo 3MicT Ta 3a0e3MeduyIoTh PeasbHUM XapaKTep BOACBUSBACHHS HapO-
Oy i AeTiTHMHICTE BUOOPHHX OPraHiB IIybaidHOI Baaau (8, c. 213].

T. B. AcTaxoBa BHU3HA4Ya€ IIPUHIIUIIH BHOOPYUOTO IIpaBa YKpaiHH SK
OCHOBOIIOAOXKHI imei, cTitiki KepiBHI BUTOKH, fKi aJeKBaTHO BimobOpaxka-
I0THb AE€MOKPaTUYHO-IIPaBOBI I[IHHOCTi, COPUHHATI CyCIIIABCTBOM Ha IIeB-
HOMy eTari Moro po3BHUTKY, BigoOpakaloThb MPUPOAY Cy9acCHOTO BiTUYH3-
HSHOTO KOHCTHUTYIIOHAAI3MYy 1, BiANOBigHO, CyTHICTE BHOOpPIB £K
nepenbadenoi Koucruryiieo Ykpainu mpioputetHoi popMu Gesmocepe-
[OHBOI IEMOKPATii, CAyKaTh OAS CTBOPEHHH BHYTPIITHBO Y3rOAKEHOI CHC-
TEeMH BHOOPYOro 3aKOHOZABCTBAa 3 METOI0 peaaizallii Ta rapaHTyBaHHS
BHUOOPYMX IIpaB rpoMaisdH YKpalHu ¥ 3abe3nedeHHd opradizarii i mpo-
BeJIeHHS BCiX BHAIB BUOOpPIB y nepxkasi [9, c. 32].

Ha Ham morass, TpUHIUIIE BUOOPYOro IIpaBa MOXKHA BH3HAYUTH SIK
OCHOBHI 3acany, 3aKpiliaeHi HOpMaMy MiIKHapPOOHHUX aKTiB i Bimobpazke-
Hi B KoHcTuty1ii YKpaiHu Ta CreliaaAbHUX BHOOPYHX 3aKOHAX, fKi Ma-
IOTH YHiBepcaabHUI XapaKTep i BH3HA4YaIOTh OCHOBHI, 0a30Bi ImpaBuaa
¢dopMyBaHHS IPEeACTABHUIIEKUX OPTaHIB, sKi BiloOpazkaloTh piBEHDL pe-
aaizarlii BUOOpYMX IIpaB I'poMaAsdH i, 9K HACAIOK, BIIAUBAIOTH Ha A€Ti-
THUMHICTb BUOOPHHX OpPTraHIiB IIyOAiYHOI BAaAU B IHiAOMY. 3aKpillA€HHS
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3araAbHOTO BHOOPUYOro IpaBa Ha 3aKOHOAABYOMY PiBHI IOAdTaE y BU-
3HA4YeHHi YMOB, fIKi CTBOPIOE [eprKaBa Oas 3abe3ledeHHs yIacTi Hapoay
y ¢opMyBaHHiI OpraHiB Aep3KaBHOI BAaIU ¥ OpraHiB MICIIEBOTO CaMO-
BpsSAyBaHH4, 1110 € 6e3rocepeaHiM MOKa3HUKOM JEMOKPATHYHOIO PO3BH-
TKY KpaiHH.

3araspHe BHOOpUYE IIpaBO BIIAMBA€E K Ha akKTHBHE BHOOpUe IIpaBo,
TaK 1 Ha ITacuBHE, a OTKe Ma€ [Bi CTOPOHHU CBO€ peaaizartii.

BigmiHHOCTI y cTarycax BHOOPIIA Ta KaHAHAATa HA BUOOPHY IlOCaIy
3yMOBAIOIOTH BiIMIHHOCTI MiXK ITpaBoM obupaTh Ha BHOOpax, sIKe ys3a-
raAbHEHO BU3HAYAETHCS SIK aKTHBHE BHOOpYE IpaBo, i IpaBoM 6aaoTy-
BaTHCS Ha BUOOpax, abo macuBHUM Bubopyum mpaBoM. O6uaBa Iii I10-
HATTS 3a3BHYa¥ PO3rAsfaloTh Y B3aEMO3B’a3Ky [10].

Bapto 3ayBakuTH, 1110 aKTHBHE BHOOpUEe IIpaBO HaOyBa€ETLCH 0CcO6aMU
IASI PI3HUX BHUAIB BHOOPIB 3a omHakKoBUX YMOB. Tak, crarreio 70 KoHcru-
Tyuil YKpaiHu BCTAHOBAEHO, IO IIPaBO INOAOCY Ha BubOOpax i pedepeHmy-
Max MaloThb IPOMaisSHU YKpaiHW, gKi AoCArAM Ha OeHb IX IpoBeNeHHS
BICIMHAIIIATH POKIB Ta IKHMX He BU3HAHO CyIOM Hemie3maTHUMH [1].

Pasom i3 TuMm nacuBHe BHOOpde IIpaBo, TOOTO IIpaBo O6paTH y4acTs y
pi3HUX BHAax BUOOPIB y poAi KaHauaaTa, HabyBaeTbCs 0CcO00I0 3a moaa-
TKOBHX YMOB, BU3Ha4deHUX KoHcTUTyLi€o YKpaiHu Ta 3aKOHaMH, ¥ Mic-
THUTB y CcO0i IIEBHI 11eH3H.

Bubopui 11eH34, ¥ CBOIO Yepry, MaioTh OyTH 00’€KTUBHUMU 32 IIPUPO-
noro abo 3yMOBACHHMHU PEAABHUMH CYCITIABHEMH ITOTpebaMH Ta BiAIloBi-
[OHO OOIPYHTOBAHUMH ¥ He CTBOPIOBATHU IIPHBiAei ab0 AUCKpUMIHAITIMHI
IIEPENOHU A OKPEMHX iHAWBIAIB abo Tpyl iHAUBIAIB, KBaAipiKoBaHUX
3a IIeBHUMH OiororiyHMMH abo, mo cyti, couiaabHMMHK o3Hakamu [11,
c. 33]. Tak, gyacturamu 2 i 3 ct. 76 OcHOBHOrO 3aKoHY YKpaiHU BH3HA-
4YeHO, III0 HAPOAHUM [EIyTaToM YKpaiHu Moxke OyTu obpaHO rpomMais-
HUHa YKpaiHu, 9KWi Ha OeHb BUOOPIB HOCAT ABAAIATH OLHOTO POKY,
Ma€ IIpaBO I'OAOCY i IpoKUBa€e B YKpaiHi IPOTATOM OCTAHHIX II'ITH PO-
KiB. He moxe 6yTu o6panumM no BepxoBHoi Pagu YkpaiHu rpoMaasHUH,
AKWH Ma€ CyAWMICTh 3a BYHMHEHHS YMHCHOTO 3A0YHHY, SAKINO IS CYIH-
MiCTB He IoralreHa i He 3HgTa Y BCTAHOBA€HOMY 3aKOHOM IIOPSAKY [1].

IITo crocyeThcst mpaBa ocobu Oyrm oOpaHOr0 Ha mocT IlpesnmeHTta
Ykpainu, To 3rimHo 3 4. 2 cT. 103 Koncruryuii Ykpainu IIpesumenToM
Ykpainu Moxke OyTu oOpaHHi IPOMaSHUH YKPaiHU, AKUH JOCAT TPHUILIL-
TH II’STH POKIB, Ma€ IIPaBo IOAOCY, IIPOKHBAE B YKPAiHi IPOTIAroM AecaTH
OCTaHHIX Ilepes qHeM BHOOPIB POKIB Ta BOAOIE Aep:KaBHOIO MOBOIO [1].

KoncruTytliero YKpalHu He BCTAHOBACHO NONATKOBI BUMOTH IIIOJIO Bi-
Ky Ta ocirocti mas MOXKAMBOCTI 0cOOH BHCYBaTH CBOIO KaHAWAATYPY Ha
micueBux Bubopax. Pazom i3 TuM wactuHOO 1 cT. 9 3aKOHY YKpaiHu
«ITpo MiciieBi BUGOPH» BU3HAYEHO, III0 AEIIYyTATOM, CIABCEKHM, CEAUIITHHUM
ab0 MICBKHM TOAOBOIO YH CTapPOCTOI0 MoxKe OyTu oOpaHWi rpoMaasHUH
Ykpainu, gkuii Mae mpaBo roaocy BiamoBimHo mo crt. 70 Koucruryrrii
Ykpainn. Takox y 4. 2 3a3HAYEHOI CTATTI BCTAHOBAEHO, III0 AEIIyTaTOM,
CIABCBKHM, CEAWIITHHUM YH MICBKHUM T'OAOBOIO a0 CTapOCTOI0 HEe MOXKe
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OyTH oOpaHU rpoMaadHUH YKpAiHHU, AKUM Ma€ CyIHUMIiCTh 32 BUMHEHHS
TSXKKOTO ab0 OCOOAMBO TSIKKOTO 3A0YHHY, 3A0YMHY IIPOTH BHOOPYHX
IIpaB IPOMaJsgH Y KOPYIIIHHOTO 3A0YHHY, 9KIIO I8 CYAUMICTH HE IIOo-
ramreHa abo He 3HATa B YCTAHOBACHOMY 3aKOHOM HOPSAAKY [12].

TakuM YUHOM, IIIOAO0 HpaBa OyTH OOpaHUM HAPOAHUM [AEIyTaTOM
Ykpainn um IlpesmmenToM YKpaiHM, KpiM HagBHOCTI IIpaBa TI0OAOCY,
BCTAHOBAEHO TaKi [OOATKOBiI BUMOTI'H 0 O0COOH, SIK BIKOBHH IIeHS3, II€H3
ocianocTi, 060B’AI3KOBE BOAOIHHS [AEPIKABHOI0 MOBOIO, a JAd OOpaHHS
HApOMHUM JEIIyTaToM YKpaiHHu Ta AelyTaToM MiclleBoi paau 4u, Biaro-
BiZIHO, CIABCBKHM, CEAMIIHUM YU MICBKUM T'OAOBOIO TAKOXK BCTAHOBAEHO
BUMOTY IIOAO BiACYyTHOCTI B 0cO6GHM He moraiieHoi abo He 3HATOI B ycTa-
HOBACHOMY 3aKOHOM IIOPSIAKY CYAMMOCTI 38 BYMHEHHS TXKKOro abo oco-
OAMBO TSKKOTO 3A0YHHY, 3A0YHHY IIPOTH BHOOPYHX IIPaB I'POMATH YK
KOPYIIIIiffHOTO 3A0YHHY.

BapTo TakozK HaAroAOCHTH Ha iCTOPHYHOMY eTalli BIIPOBA/KEHHS Ta
PO3BHUTKY 3arasbHOTO BHOOPYOro IpaBa K KPHUTEPIIO0 IEpexony Ha Oe-
MOKpATHUYHI IIPUHITUIIN AePKaBHOI BAQIH.

3arasbHe BHUOOpUE IpaBo € 6a30BUM IPUHIIUIIOM, 0€3 SKOro HEMOXK-
AVIBO IIPOBOAUTH AEMOKPATHYHI BUOOPH Ta SKUH € MEePIIO0 03HAKOK IX
OeMOKpaTH4HOCT. KAIOYOBHM eaeMeHTOM BHOOpPYOro IpaBa € IIpaBo
roaocy. MOKAMBICTE peaaizallii BUGOpUOro IpaBa He oApasy mOCATAA
Cy4acHOIO CTaHy, ajKe, HAIIPUKAAl, PaHillle HUM BOAOIAM AHIIIE YOAO-
BiKW, fKi JOCATHYAW IIEBHOI'O BiKy, MaAM BiAIIOBiTHYy BAACHICTb, IIEBHUHI
piBeHb ocBiTH ToIo. OcobH, SIKi MAlOTh IIPABO T'OAOCY, i 0cobH, SKi Ma-
0T IpaBo OyTH o6paHUMU, € Cy0’€eKTaMU, 110 BilirpailoTh KAIOUYOBY POAb
y Bubopuomy mpoiieci. ITpoTaroM iCTOpHYHOrO PO3BUTKY KOAO BHOOPIIIB,
HaJiA€HUX aKTUBHHUM BHOOPYHM IIPAaBOM, 3HAYHO PO3IIHPHAOCE.

Paszom i3 Tum 11e y XVII ct. 6yaa chopmyaroBaHa Te3a, 3a KOO IIpa-
BO Ha BAAy € TAKWM CaMO IIPHPOAHIM ITpaBOM iHAWBINA, SK IIpaBO Ha
IIPUBATHY BAACHICTb. Ymepiue imes 3araapHOro BuOOpdoro Ipasa Oyaa
OOKyMEHTaAbHO 3adikcoBaHa B HAPOOHOMY IOTOBOPi, OIPHAIOTHEHOMY
3a 4aciB aHTAificbkoi peBoarollii. ¥ Tomy 3k XVII cT. 3araabHICTE IIpaBa
roaocy Oysa BH3HAHA B OKPEMHX MiBHIYHOAMEPHUKAHCHKUX KOAOHifX. i
OIAIPYHTAM CTAaAO YKAAIAHHS KOBEHAHTIB, HA OCHOBI SKHNX (DYHKIIIOHY-
BaAM peAirifiHi rpoMagu 3a yMOB LEpKOBHOI pedpopMmartii. YaeHH Takux
rpoMan y BUPIIIeHHi rpOMaIiBCEKUX CITpaB BBazKaAucs piBHUMHU. Y XVIII
CT. imea 3araabHOro BUOOpPYOro npasa Oyaa IIoegHaHA 3 iIe€I0 HAPOIHOIO
cyBepeHitery: 2K.-2K. Pycco cTBepaKyBaB, IO CYBEPEHITET HAAEXKUTh
HapO4y, ase KOXKHOMY iHAWBILY HAAEXKHUTH HOTO piBHA «JaCTHHA», SKY
BiH MOXe€ peasidyBaTH HIAIXOM BiAIIOBiAHOrO BoAeBUsSIBA€HHS. [licasa pe-
BOAIOIIHHHUX mofi y €Bpori B cepenuni XIX cT. B GIiABIIIOCTI €BpOIEHChH-
KHX KpaiH po3nodaBcsd eTall JEMOKPATUYHOIO AEPKaBOTBOPEHHHI, AKUH
XapakTepu3yBaBCs ¥ IIOCTYIIOBOIO JEMOKPAaTH3Alli€l0 BHOOPYOro mpasa,
III0, Y CBOIO YEPry, MaAO HACAIIKOM BH3HAHHS 3araAbHOTO BHOOPYOTO
IIpaBa 9K iCTOPHUYHO 3yMOBAEHOI COIliaabHOI HeoOXimHoCTi [8, c. 2235].
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[TocTymoBe 3aKpilA€HHS OOMIHYBaHHS AEMOKPATHYHUX IIOTASIIB Y
CYCHIABCTBI ITPHBEAO [I0 IIOETAITHOI'O BCTAHOBAECHHS B KpaiHax €BpoIeH-
CBhKOI IMBiAi3arlii moaiTuyHOI piBHOCTI 6€3 MaiiHOBOro 1eH3y Ta 6e3 06-
MeXKEHb 3a CTaTTio ¥ pacoro. Hampukaan, y Beaukiti Bpuranii gactka
arozett crapire 20 pokiB, SKi MaAM IIPaBo rOAOCY, MiHgAacd Tak: y 1831 p.
BOHa cTaHoBHAA Bchoro 4 % HaceaeHHs, y 1864 p. — 9 %, y 1883 p. —
18 %,y 1914 p. - 30 %, y 1921 p. - 74 %, y 1931 p. — 97 %. Y HinepaaH-
max y 1800 p. mo eaekTopaTy Hasekaao BChOTO 12 % mopocaoro Hace-
AeHHd, 10 1890 p. et nokasHUK 3pic 10 27 %, y 1900 p. — mo 63 %.

HacnpaBzi 3arasbHe BUbopde IIpaBo ax a0 rmo4atky XX cr. 6yao Bia-
CYTHE i B Teopii, i B mpakTuLi AeMOKpaTUYHOro mnpaBaiHHg. Came Take
IpaBo GiABIIIOI0 Miporo, HixK Oyab-III0 iHIIlE, BiApi3HSe cydacHy mpeacra-
BHHUIILKY JEMOKpaTiro Bif ycix i panHix dopm [11, c. 33-34].

BucHOBKH. TakKUM YHHOM, IIPUHITUII 3aTaABHOTO BHOOPYOro IIpasa —
Ile OCHOBHa 3acazia BHOOPYOIo IIpaBa, 3aKpillaeHa SK MiXKHapPOTHUMU
aKTaMH, TakK i HaIliOHAABHUM KOHCTHUTYIIIHHHUM 3aKOHOAABCTBOM YKpai-
HU, sIKa II0AdTa€ B HAaiA€HHI 0cOOHM IpaBOM Ha yd4acTb y (hopMyBaHHi
OpraHiB Aep:KaBHOI BAQIH Ta OPraHIiB MICIIEBOTO CAMOBPSAYBAHHS IIIAL-
XOM BiiJaBaHHS CBOTO T'OAOCY 3a IIEBHOIO KaHAWJATA Ha BiAIIOBIIHY
nocany Ta/abo GasoTyBaHHS K KaHOUAATA 3a AOTPHUMAaHHS II€BHHUX
yMOB, BU3HadYeHUX KoHCTHTyIi€I0 YKpaiHHu Ta cHelliaaAbHUMH BHOOPYH-
MH 3aKOHaMH.

T'oroBHE 3aBHAHHS IIPHHIIUITY 3araAbHOCTI Y BUOOPYOMY ITpOILECi IIo-
AFITa€ y HaZlaHHI TpoMazsgHaM AOCTYILy OO0 y4acTi y (popMyBaHHI OpraHis
BAaIH ¥ Ma€ ABi CTOPOHU CBOE1 peaaisallil: akTHBHE Ta IIaCHBHE BHOOP-
4e IIpaBo.

YpaxoByro4H Te, 110 caMe 3MiCT IIPUHITHILY BUOOPUOro mpaBa Ta MexKi
MOro 3aKOHOIABYO0I peraaMeHTAallii BIIAMBAIOTh HA BU3HAYEHHS KOAA 0Cib,
gKi MaloTh IIpaBO OpaTH ydacTb y BHOOpax, Ta BCTAHOBACHHS IT€BHHX
obMeKeHb 11010 y4acTi 0cib y BubopdyoMy mpolieci, came piBeHb 3aKpir-
A€HHS Ta peaaizallii IpUHIUIy 3arasbHOTO BHOOPYOTO IpaBa ¥ Bimo-
Opazka€e piBeHb AeMOKPATHYHOCTI BUOOPYUX IIPOIIECIB V AEPKABI.

Anani3 mosBu Ta icropudHOi TpaHchopMaliil 3MiCTy IIPHHIINILY 3ara-
ABHOTO BHOOPYOro IIpaBa (Ha OKPEMHX iCTOPHYHHX eTallaxX, HallPHUKAA,
IPaKTHKyBaBCHd OCTYII OO BHOOPIB TiABKM OKPEMUX BEPCTB HACEACHHH,
nepenbadasnch HeOOXiMHICTh HATBHOCTI IIEBHOI OCBITH, OOCTYI A0 BUOO-
piB ocib meBHOI cTati ToIIO), AKa 3rogoM HalyBae Aenani Giabllle 03HAK
JeMOoKpaTH3allii, 03BOAUB 3POOHTH BUCHOBOK, L0 Ha Cy4YacCHOMY eTalli
3arasbHe BHOOpYE IIpaBO Ma€ MOCTATHBRO LIMPOKHUH 3MICT, a Horo peaai-
3a1lisgs oOMeKyeThCS AHIIle IeEBHUMH BHOOPYHMH IIEH3aMH, dKi, K IIpa-
BHAO, HE MAaIOTh AHUCKPUMIHAIIFHOIO XapakTepy, 8 BCTAHOBAIOIOTH II€BHi
KBanidikalliiiHi BUMOTH 10 0ci6. Lle TaKoXK CBIIYUTH IIPO IIPSAMY B32EMO-
3aA€KHICTD PO3BUTKY [AEP3KABHU Ta PO3IINPEHHS 3MICTy IIPUHIIUITY 3ara-
ABHOTO BHOOPYOTO IIpaBa.

He3acTocyBaHHS IPUHIINILY 3aTaABHOCTI y IIpolieci BUOOPiB HiBeAloe
CIIpaBeIAMBE 3aCTOCYBaHHS IIpaBa obupaTu Ta OyTH obOpaHHM i, K
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HACAIIOK, CTABUTH IIil CyMHIB AETiTHUMHICTL BHOOPIB i AEMOKpaTUIHUHA
PO3BUTOK mepzkaBH. HeoOXimHICTH 3aCTOCYBaHHS 3araAbHOTO BHOOPYOrO
IIpaBa 3yMOBA€HA iCTOPHYHHM PO3BHTKOM CYCITIABCTBA, PE3YABTATOM SIKO-
o CcTasa BHMOTa IIOAO0 3aKPIiNAEHHHA AEMOKPATHYHUX CIIOCOGIB hopMmy-
BaHHS IIPEACTABHUIIPKIX OPraHiB Aep:KaBHOI BAQIH ¥ OpraHiB MiCIIEBOTO
CcaMOBpsiAyBaHHS, 0A3UCOM SKOTO i BUCTYIIa€ 3arasbHe BHOOPUE IIPaBo.

IIpaBoBa IpHpoAAa 3arasbHOIO BHOOPYOTO IIPaBa TAKOXK IIOACITAE B
JEeMOKPATUIHOCTI #0ro CyTHOCTI Ta 6e3rnpeliefeHTHiY HeoOXiMHOCTi Horo
3aCTOCYBaHH4 ITi yac BHOOPYOro IIPOLECY, IO € HiATBEP/KEeHHSIM Jie-
MOKpPATUYHOI CyTHOCTi BUOOPIB y 1iromy. CaMme 3arasbHe BUOOpYE IIPaBO
€ YMHHHUKOM peaaizallii 6esrnocepeaHbol AeMOKpAaTil HIAgxoM 3abearie-
4eHHd ydJacTi Hapony y BuOOpax, MOKa3HHKOM PiBHS AE€MOKPATHYHOCTI
CYCHIABHOI'O AQMy AepP3KaBU Ta AETITHUMHOCTI MII0OYMX OpraHiB BAQIH.
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&
Manarnukas A. C. IIpaBoBasi npupoaa o6mero n30MpaTeabHOro
NMpaBa | ero poJib B CTAHOBJICHHH IEMOKPATHH B rocyJapcTBe

Tpoananuzuposana npasoeas npupooa 6ceoduyeo u3dbupamenbHo20 npasa Kaxk 00-
HO20 U3 21A8HbIX KOHCIUMYYUOHHBIX NPUHYUNOB BbLIOOPOB, PACKPBIMbL €20 COOEPIHCAHUE
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U ponb 8 cmaHosneHuy oemokpamuu 8 cocyoapcmse. Onpedeneno enusaHue ooue2o u3-
OUPAMENbHO20 NPABA HA PeAnU3aAYUI) NACCUBHO20 U AKMUBHO20 U3OUPAMENbHO20 Npa-
84, YCMAHOBIEHA 63AUMOCEA3b 00We20 USOUPAMENbHO20 Npasd U OeMOKPAMUYECKUX
8b100p06 NYMEM, 6 YACMHOCHU, UCHOPUYECKOU mpancopmayuy npuHyuna ooweo
u3bupamenvHo20 npasa.

Knrouegwie cnosa: n3dmparensHoe MpaBo, NPHHIUI BCEOOLIEro H30MPaTeIbHOTO
TIpaBa, AEMOKpATHs, aKTHBHOE H30HMpaTeNbHOE IPaB0, ITACCHBHOE M30MPaTENIbHOE IPaBo.

Palahytska H. S. The legal nature of universal adult suffrage and
its role in the establishment of democracy in the state

1t has been noted that the basic principles of holding democratic elections have
been reflected in national legislation of many modern democracies, and the Ukrainian
state was no exception. The Constitution of Ukraine states that elections to state power
agencies and local self-governments are free and proceed on the basis of universal,
equal and direct suffrage by secret ballot. The study of these principles is important and
is an integral part for studying the institution of electoral law.

One of the main places among the principles of elections has the principle of
universal adult suffrage. Its main task within the electoral process is to provide citizens
with access to participation in the formation of government agencies, and it has two
sides of implementation: on election (active) and on the ballot on state positions (passive
law of public elections). Consequently, the study of the legal nature of universal adult
suffrage has both theoretical and practical value, since the legislative consolidation of
the principle of universal adult suffrage and the state of its implementation provide the
elections with a characteristic of democracy.

The principle of universal adult suffrage has a rich history of formation and
transformation, which is directly connected with the processes of democratization of the
state. The urgency of the study of the principle of universal adult suffrage is due to the
fact that the content of this principle and the limits of its legislative regulation affect the
determination of the number of persons eligible to take part in elections and the estab-
lishment of certain conditions regarding the participation of persons in the election
process, and therefore it reflects the level of democracy of electoral processes in the
state.

The legal nature of universal adult suffrage as one of the main constitutional
principles of elections has been analyzed, its content and role in the formation of de-
mocracy in the state have been revealed. The influence of universal adult suffrage on the
realization of eligibility for public office and elective franchise has been determined; the
relationship of universal adult suffrage and democratic elections has been determined
by the way of conducting analysis, in particular, the historical transformation of the
principle of universal adult suffrage.

Keywords: suffrage, the principle of universal adult suffrage, democracy, elec-
tive franchise, eligibility for public office.
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