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MAPOOEPCTBO: IINTAHHSI KBAAISIKAIIIL TA JUPEPEHIIIALIIL
HA TAI JEAKHX KPHMIHAABHHX ITPABOIIOPYIIIEHD
ITPOTH BAACHOCTI

Cmammio npucbaueno npobaemi KpuminaisHo-npadoboi idenmucpixayii makoeo 3410-
uuHyY, AK MapodepcmBo, 3axoHo0abuo BusHauenoezo y cm. 432 uunnoeo Kpuminaivrozo xode-
Kcy Yipainu. locaioxkentsa 6ukoHano Ha mai napaieisHo2o nopiBHAAbHO20 AHAAI3Y 03HAK Oe-
AKUX KPUMIHAABHUX npaBonopyuiens npomuy aacnocnti, o nob’asani 3 BuxpadeHHAM uu
3a60100iHHAM MatiHoM. 36epreno yBaey Ak Ha 3aeaivii, Baacmubi Bcim anarizoBanum cycni-
AbHO Hebe3neuHUM OIAHHAM 03HAKU I0PUOUHHO20 CKAAOY, MAK | HA CHeYUpiuHI, NPUMAMAHHI
Auute MapodepcmBy xapaxmepucmuxu. BucBimaeno deaxi mouku 30py pisHux 0ocaionuxib
CMOCOBHO NUMANHA, W40 PO32AA0AENTbCA, Buca0BaeH0 OYMKY Npo iX CYMMIBHY npunycmu-
Micmy, a makox HaBedero 8i0noBioni apeymenmu AK n0e00XKyBaivHoeo, max i cnpocmybaiy-
HO20 3Michy.

KirouoBi cs10Ba: MapopepcTBo, KBaticikarlisi MapozepceTsa, ojte 600, T, 00-
cTpinmm, akTvBHI GOTIOBi 111, GOTIOBe 3iTKHEHH:, BiVICBKOBOCITY>KOOBIIi, BilICEKOBO30-
6oB’s13aHi, pe3epBicTy, BUKPAIEHHS.

OpuziHanbHa cmammsi

IIocTaHoBKa npoGaeMu

KBaaichikariis KpuMiHaABHHUX IIPABOIIOPYILIEHB, SIK BiZIOMO, € OIHUM i3
KAIOYOBHX aCIIEKTiB BITYU3HSIHOI Teopii KpUMiHaABHOIO IIpaBa. BoHa 1o-
Cigae IeHTpaAsbHE MICIle B MiSABHOCTI IIPaBO3aCTOCOBHUX OPraHiB, IO
3MiHCHIOIOTh KPUMIiHAABHI IIPOBA/IXKEHHS, a TaKOXK y MIGABHOCTI Cyndy,
OCKIABKHU caMe Bif KBaaichikallil 3aA€3KHUTH OCTATOYHA KPUMiHAABHO-IIpa-
BOBa OIliHKA MOBEAIHKHU 0COOM AK TaKoi, 110 abo € KpHUMiHAABHO-Kapa-
HOIO, abo Hi.

BogHouac gas Toro, 1mo6 ¢gopmyasa KBaaidikallil B HiICYMKY BHUTAS-
[asa IIPABHUABLHOIO, BaXXKAHUBOTO 3HAYEHHS HaOyBae (paKT yCTAaHOBACHHS
TOYHOI BiAMOBIMHOCTI MiXK O3HaKaMu (PAKTUYHO BYMHEHOTO MiTHHA M
03HaKaMU KOHKPETHOI KPUMIiHAaABHO-IIPABOBOI HOPMH, SIKOIO TaKe MisH-
He (PaKTHUYHO HepeadadeHo. I B IbOMY KOHTEKCTI CYTTEBY POAb Bidirpae
AKiCHHH aHaai3 03HaK SK CaMoro MidHHs, II0 Bi0yAaocs B O0’€KTHBHIM
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OiMCHOCTI, TakK i eAEMEeHTIB BiAIIOBIAHOTO CKAQLY KPUMIiHAABHOTO IIPaBO-
IIOPYIIEHHS, ITlepeadadeHoro KOHKPETHOI HOPMOIO YHHHOro KpuMinaas-
HOT'0O KOJIEKCYy YKpaiHH, TOYHAa BiAIIOBiAHICTH 0 IKOTO BCTAHOBAIOETHCS
cyb’ekTOoM KBaaidikarrii.

IIpo e HeoAHOPA30BO 3a3HaYaA0Cd B poboTax 0araThox BiTOMHX KPH-
MiHaAICTIB, fIKi JOCAIMKYBaAK TUTAHHA KPUMIiHAABHO-TIPABOBOI OLIHKH CY-
criapHO HeOesneyHux migHb: M. Baskanona, 9. Bpaitnina, A. 'ayxmana,
I. Topeaika, O. dynoposa, M. Kopzxancekoro, B. Kyapsieiiesa, M. XaBpo-
Hioka, C. [llamyenka. Takox y Ti#f 4u iHIIIIH popMax HATOAOLITYBAAOCS Y
nocraHoBax [Iaerymy BepxoBHoro Cyny Ykpainu. 3Bazkarodu Ha IEBHIi
COLIiaABHO-IIOAITHYHI Ta IIpaBoOBi IepTypbatrtii, 1110 BigdyBaroThCca B HaLIiH
Jep3kaBi OCTAHHIM 4acoM, 30KpeMa BHACAIZIOK 3/IifiCHEHHS 30pOHOI ar-
pecii pociticyrkoi demepartii, miz 9ac sKoi HAOyAM 3HAYHOTO MOIIMPEHHS
dakTH ydacTi pociiChKUX BiICBKOBHUX, a TaKOXK HiITPUMyBaHUX POCI€IO
IIpeCTAaBHUKIB HE3aKOHHUX 30poHfHUX (popMyBaHb V¥ BUKPAIEHHI /3aBO-
AOMIHHI MalfHOM, III0 3HAXOAUTHCH B YKpaiHi, IOCHAIOETBCS aKTYaAbHICTD
JO0aTKOBOTO OOTOBOPEHHH NEAKHUX CKAQIB KPHUMIiHAaABHUX IIPaBOIIOPY-
LIIeHb, 1110 B Till uM iHmIi# hopMax nependadaroTb KpUMiHAABHY BifIIOBi-
JAABHICTB 3a MOMiOHI missHHS. 3 oraday Ha BiACYTHICTH BiAIIOBiHUX pi-
LIeHb BITYM3HSIHOTO MAEHYMY IIIOAO ITPABHABHOI KBaaihikallil Tarkux
¢akTiB, a TAKOXK HEOOCTATHIO KIABKICTH MPEAMETHHX AOKTPUHAABHUX
JOCAIKeHDb IToai0Ha HayKoBa AHCKYycCid, 0e3 mepebiAbIlleHHs, Mae 0co0-
AVBE 3HA4YEHHS.

[Ipobaema, K ybadaeThCs, IIOASITA€ B TOMY, 1110, 3 OAHOT0 OOKY, IIEBHA
rpyla KpUMiHAABHUX IIPaBOIIOPYIIEHb IIPOTU BAACHOCTI, IIOB’A3aHUX i3
BUKPaCHHSM / 3aBOAOIHHAM Yy>KUM MaWHOM, TOAOBHUM YMHOM Kpasi-
JKKa Ta rpabixkK, Aeflaal gacrTile IiaMIiHIETHCS TaKUM 3A0YMHOM, K Ma-
POZEePCTBO, BilTIOBiAAABHICTE 3a sIKe BcTaHoBA€HA Y cT. 432 KK Ykpainmu,
a 3 iHmoro, — yxe caMe MapoaepPCTBO iAeHTH(MIKYETBCS 3a MOIIOMOTOIO
O3HAaK, 9Ki (PaKTHIHO HOro He AeTePMiHYIOTE.

CrTaH mocAimxkeHHs nmpoGaeMu

3araaoM MapoAepCTBO K 3A0YUH, IIOIPU JABHIO «(IIPOITUCKY» V BiTUH-
3HSIHOMY KpUMiHaALHOMY 3aKOHOZABCTBI, sIKa MoB’a3yeThes 1ie 3 KK Yk-
paiau (YPCP) 1960 p., 3 HeBimoMuX, SK BUAAETHCH, 0OCTAaBUH TaK i He
HabyAO LITMPOKOTO0 HAYKOBOTO 00roBopeHHsd. IlocepeHEOMY, HE MOKEMO
HIO-iHIIIOMY IIe Ha3BaTH, PO3TASIAY BOHO IIiiiaBaAocsd Xiba 110 Ha CTOpPIiH-
KaxX HayKOBO-IIpaKTHYHUX KoMeHTapiB KK YkpaiHu, AesKux MmiapydHH-
KiB i HAaBYaAbHUX ITOCIOHUKIB i3 KpUMIHAABHOTO IIpaBa (30KpeMa THX, 1110
CTOCYBaAHCs BiFiICBKOBHX 3A0YMHIB), 8 TAKOXK ITOOAMHOKHUX ITyOAiKariiii Ta-
KHX aBTOpIB, 9K B. Byraes, O. Byaetiko, I1. Bopobeii, O. I'pyazyp, M. Kap-
nenko, B. Kaumenko, M. Kopkaucekuii, M. I1anos, I. TpyroB, M. XaB-
poHiok, C. XaputoHoB. BogHouac noaibHi mocaimkeHHs 3ailiCHIOBaANCT
abo Ha cyTo (POPMaAABHOMY PiBHI — Y BUTASIII CTHCAOTO BHU3HAYEHHS
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€AEMEHTIB IOPHUANYHOTO CKAay, ab0 IKOCh ITepebizKHO ¥ 3arasoM y KOH-
TEKCTi IHINNX, CyMI3KHUX YH CYITyTHIX CyCITiAbHO HebeaneyHux aBuItt. [Tu-
TaHHA HAaAeXKHOI KBaaihikallii Ta gudpepeHiiaiiii MapoaepcTBa, 30KpeMa
Ha TAl JeIKUX KPUMiHAABHUX IIPaBOIOPYILIEHDb ITPOTH BAACHOCTI, 3aAH-
HIUAWCS BIIKPUTHUM.

HaykoBa HOBH3HAa OOCAiAIKEeHHA

Mu pakTUYHO 3aI0YATKOBYEMO CHCTEMHY, IIPUUYOMY 3 YPaXyBaHHIM
IIOPIBHAABHOTO aCIIeKTY, JOKTPUHAABHY ANCKYCito, 1110, BAACHE, i 3aCBil-
4y€e HAYKOBY HOBH3HY CTaTTi.

MeTa i 3aBAaHHSA AOCAiAKEeHHA

Memoto cTaTTi € IpUBEpPHEHHS yBaru HAyKOBOI CIIIABHOTH OO IIPO-
6aeMH MapoAepcTBa i 3amobiraHHS MOXKAMBUM (paKTaM HEITPaBHABHOL
KBaaicikaril BU3Ha4YeHOro B pobOTi Koaa KPHUMIHAABHO-IIPOTHUIIPABHUX
miti, 3okpema nepenbadeHux cr. 432 KK Ykpainu. 3ag0aHHAM TOCAi-
J[OKEHHS € IIPOBEIEHHS IPEeAMETHOIO aHaAily IOPUANYHUX 03HAK Mapo-
JEPCTBA IIASIXOM CIHiBCTABAEHHS iX i3 IEBHUMU CYCITIABHO HeOEe3IIeYHUMH
TIOCATAaHHAMU Ha BAACHICTH.

Bukaaza OCHOBHOTO MaTepiaay

[IpuMiTHO, are 3 TTOYATKOM BOEHHOI arpecii pociiickkoi emeparrii
IIPOTH YKpalHW BHUIIQAKH KPaAiKKU MaiiHa, a TakoxX rpabexi, po36oi
TOIIO, BYMHEHI IIUBIABHUMH 0c0o0aMH, sKi repebyBaroTh B YKpaiHi, I10-
YaAu BUCBITAIOBATHCH YV BiTYH3HAHUX 3MI gK hakTH BUNMHEHHHI Mapo/ie-
pcrBa. [IpuyoMy MapoAepCTBOM YOMYCH ITIOYaAM HA3UBATH i mOmibHI il
3a y4acTi pociiichKHUX BiiCBKOBUX, SIKi BOIOIOTH B YKpaiHi, a TaKOX IiX I10-
TIAIYHHUKIB B 0CO0i IIpeACTaBHUKIB IIPUBATHUX BiMCHKOBHX KOMIIAHIH i
Tak 3Bagux AHP i /THP.

JAsT TPaBUABHOTO PO3YMIiHHS TOTO, IO 3K HACIIpaBAi B TAaKOMy pasi
BiIOyBa€eThCH i3 KPUMIHAABHO-IIPABOBOL TOYKHU 30pPY i 38 AKUMHU HOPMaMHU
KK Ykpainu HeoOximHO KBaaihiKyBaTH BUIIle3a3HAYEHI IIPOTUIIPABHI Aii,
CAl TIpoaHaaizyBaTH €AE€MEHTH BIiAIIOBIAHUX IOPUAWYHUX CKAQMiB,
AKHUMH BH3HAYAIOTHCS II€BHI KPHUMiHaABHI ITPaBOIOPYILEHHS IIPOTH BAA-
CHOCTIi 3 ogHOro GOKy i MapoaepcTBoO 3 iHmoro. Taxk, meprri (30KpeMma,
KpaaiKka Ta Ipabizk) 3aKOHOAaBYO 3rypToBaHi B po3miai V «KpumiHaabHi
IIPaABOIIOPYIIIEeHHS IIPOTH BaacHOCT» OcobauBoi yactunu KK Ykpainu, ix
OCHOBHHUM 0OesrocepeqHiM 06’€KTOM € caMe BAACHICTBH SIK IIE€BHa COllia-
ABHA IHHICTE Y BUTASIAI KOHCTHTYILHHO 3aKpillA€HOrO IIpaBa ocobu Ha
BOAOMIHHSI, KOPUCTYBaHHS Ta PO3IOPSKEHHsS MalHoM. Takuii BHCHO-
BOK € 3araAbHOBIZIOMUM y Te€opii KPHUMiHAaABHOTO IIpaBa Ta HaBPsA 49U 3a-
CAYTOBY€ Ha JOJATKOBE PO3’ICHEHHSI.

BogHodyac MmapoaepcTBo He Qirypye cepen KpUMiHAABHUX ITPaBOIIOPY-
LIeHb IPOTH BAACHOCTi. HaTOMiCTh BOHO BU3HAYEHO SK 3A0YUH Y CT. 432
KK YkpaiHm, gKa € CTPYKTYPHHUM eaeMeHTOM po3aiay XIX «KpumiHasbHi

162



ISSN 1999-5717 (Print), ISSN 2617-278X (Online). Biciyk XHYBC - Bulletin of KhNUTA. 2022. Ne 3 (98)

IIPaBOIIOPYILIEHHS ITPOTH BCTAHOBAEHOTO MOPAAKY HECEeHHSI BiiCBKOBOI
CcAy01 (BIMCHKOBI KpHMiHaAbHI IIpaBOIOpYILEHHd)», i BigmoBigHO €
IIOCATAHHSAM Ha iHIUH 00’€KT, IPUYOMY K POAOBHH (BUXOASYH i3 3aKpi-
IIA€EHOT'0 B Ha3Bi PO3TAgAyBaHOIo CTPYKTypHoro eaeMmeHTa KK Ykpainu
hopMyAIOBaHHS) ¥ BUTASl OHOMMEHHOI COIliaAbHOI I[iHHOCTI, TaK i oc-
HOBHHH 0e3nocepenHiil (YpaxoByIOYH IIOPSAKOBE PO3TAIIyBAHHS BHIIE-
3a3Ha4eHol cTaTTi cepen HopM OCOOAMBOI YaCTHHH Ta 03HAKH, 33 JOIIO-
MOTOIO IKUX y Hilf 3aKOHOZAB4YO OIIMCYETHCS SIBUIIE, IO aHAAI3YEThCS) ¥
BUTASIZTI iICHYIOUHX [TIPaBUA BiICHKOBOI ITOBEIiHKH Ha IT0Ai 6010. ToMy Karo-
YOBHUM HaIIlpsgM 3aBIAaHHS IIIKOAX IIPU MapoAepCTBi iHIINH, Hi*K y BHIIa-
Ky BYMHEHHS CYCIIABHO HEOEe3IIeUHHX MisdHb, IIPEACTABACHUX V po3aiai V
Ocob6anBoi gacturau KK Ykpainu.

3BiCHO, YyTBOPIOIOYUCH 32 3MiCTOM BHUKpPAaJAEHHH, MapoAepPCTBO Mae
CyIyTHi#i BEKTOp CycHiabHOI HeOe3eYHOCTi, CIpSIMOBaHUH y 6iK Baac-
HocTi. OnHaK 3aloAigHHA IIKOAW OCTaHHIM y TakoMy pa3si Mae apyro-
psaHe 3HAYEHHS, 8 TOMY 00’€KT IIOCATaHHS Ha BAACHICTB IIPU Mapoaep-
CTBi MOXKHa BU3HAYUTH AWIIIE K AOAATKOBHH. Xo4a IIpH oMy ¥ 000-
B’I3KOBHUH.

[TpuHarigHo 3a3HAYUMO, IO Pedi, sIKi YTBOPIOIOTH IIpeAMeT KpUMiHa-
ABHOTO IIPaBOIIOpPYILIEeHHd, nepenbadeHoro ct. 432 KK Ykpainu, Ha Bin-
MiHY Bi pedel y JOCAIMZKyBaHUX IIOCSITaHHSIX Ha BAACHICTh, XapaKTepH-
3YIOThCH CIIenu(ikKoio Miclid IX po3TalllyBaHHS B MOMEHT BHKpaJeHHd. |
MOXKYTh AeTepMiHyBaTH MapoAePCTBO AHIIIE B pa3i iX HasgBHOCTI Ipu BOU-
TiHl YM mopaHeHii ocobi.

MudepeHrtifioBano, Hexali i 3 IEBHUMHU IIPOSBaMHM ITOAIOHOCTI, Xapa-
KTEPU3YIOTHCS PO3TASAyBaHi KPUMiHAABHI IIPaBOIIOPYILIEHHS i ITi KyTOM
30py 03HAK 00’€KTHBHOI CTOPOHH. Tak, yTBOPIOIOYH SIK i KpadizKKa 3 rpa-
OexxeM BUKPaAEeHHS, MapOAEPCTBO, i Ie YiTKO BUIIAMBAE 3i 3MICTy OUC-
mo3utiii 4. 1 cr. 432 KK YkpaiHu, Moke pO3ragaaTUCh SIK TaKe AWIIE B
pasi, KoAN BUKpPaIeHHs pedel 3MilCHIOETbCH caMe Ha I10Ai 00¥o.

[TpuHITUIIOB] BiAMIHHOCTI KpUMiHAaABHUX IIPABOIIOPYIIIEHb, 1110 aHaAi-
3YIOTBCSI, MOXKHA ITI00AYUTH i B 03HaKax cy0’ekra. Tak, gKIIo y BUIIAAKY
3 KpamidKKOI0 Ta rpabexkeM Iie Moxe OyTu Oynb-sika (pismgHa ocyaHa
ocoba, sKa [ocAarAa BiKy KpHUMiHAABHOI BiTTIOBIMAABHOCTI, TO OAS KBaAi-
dikamii 3a craTTeo IPo MapoAepPCTBO AOAATKOBOTO BCTAHOBACHHS BH-
MaraTHuMe i HagBHICTb ¥ BUHYBATOI'O II€BHOTO BilicbKoBoro crarycy. Lle
HacaMmIiepes II0B’s13aHO0 3 IIPUIIHCOM, chopMyaboBaHHUM V 4. 1 cT. 401 KK
Ykpainu, BiAIIOBIAHO A0 SKOTO0 «BiiCBKOBUMH KPUMiHAABHUMH IIPaBOIIO-
PYLIEHHSIMU BH3HAIOTBbCH HependadeHi UM posmiaoMm (posminom XIX —
aem.) KpUMiHAABHI IIPABOMOPYIIEHHS |...], BUMHEHI BiiCBKOBOCAYZKOOB-
LSIMH, & TaKOXK BifiChKOBO3000B’I3aHUMH Ta pe3epBicTaMu IIif yac mpo-
XO/IZKEHHS 300piB».
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[IpuHariznHO 3ayBaskUMO, 1110 BU3HAYEHHS 3MiCTY IIOHSTEH «BiHCBKOBO-
CAy>K00BIIi», «BiECBKOBO3000B’13aHi» Ta «pe3epBicTH» CHPOPMYABOBAHO Y
4. 9 c1. 1 3akoHy YKpainu «(Ipo BificbkKOBHH 000B’I130K i BiliCEKOBY CAYZK-
Oy» Bim 25 6epesna 1992 p. Ne 2232-XII (maai — 3aKO0H), 3TiIHO 3 KOO 0
BifiICBKOBOCAYZK0OOBIIIB BimHECEHO 0Cib, gKi MPOXOASITh BiliCEKOBY CAY3KOY;
[0 BifiCBKOBO3000B’13aHUX — 0Ci0, SIKi Iepe0yBaroTh y 3amaci Jasd KOMIIAE-
KTyBaHHH 30poiiHux Cua YKpaiHu Ta iHIIMX BiMICBKOBHX (DOpMyBaHb Ha
0COOAMBHH TIEPIOM, a TAKOXK JIAS BUKOHAHHS POOIT i3 3abe3redeHHss 060-
POHU [ep:KaBH; OO0 Pe3epBicTiB — 0cib, sKi IPOXOAdaTE CAYKOY y BiiCBKO-
BOMy pesepBi 30poiiHnx Cua YKpaiHu, iHITNX BiHiCBKOBHX (pOopMyBaHb i
IIpU3HAYeH] Ja9 X KOMIIAGKTYBaHHS Yy MHPHHE 4dac Ta B 0COOAMBHI ITe-
piox. Takok 3a 3MiCcTOM ILii€i HOPMHU «I0 KaTeropili BiiCBKOBOCAYKOOBIIIB
IIPUPIBHIOIOTECH iHO3eMIIi Ta 0cobu 6e3 rpoMaIsTHCTBA, SIKi BiAIIOBIAHO 10
3aKOHY IIPOXOATH BIICEKOBY CAYKOY y 30poiiHnx Craax YKpaiHu».

BonHouac, ypaxoBylooun cHelH(iKy BUYWHEHHS TaKOTO 3A0YHMHY, SK
MapoaepCTBO, a caMe IIPUB’I3KY OCTAHHLOIO 0 IT0AS 0010, Horo cy6’ek-
TOM (y pasi BYMHEHH4 AiMf, 3a3HadeHux y crT. 432 KK Ykpainu) moxe OyTu
AMIIIe BiICBKOBOCAYZKOOBeIlb SIK 0co0a, Ka BXKe IIPOXOAUTH BiHiCBKOBY
cAyzk0y (a He nepebyBae B 3araci, pe3epBi 4u Ha BiAIIOBiAHOMY eTarti mia-
TOTOBKH), ab0 pe3epBicT!, BUKAHKAHUH y 3B’13Ky 3 Mo0iAi3alli€ro B 0cob-
AUBUI Hepio i BiAnIpaBA€HHH 32 HAKA30M (PO3IIOPSIZKEHHSIM) 10 patioHy
0olOoBOrO MpPHU3HAYEHHS A BUKOHAHHS OOMOBHX 3aBmaHb. [Ipu 1boMy
i BifICBKOBOCAYZKOOBIISIMH TYT CAiZl PO3yMIiTH He AHIIle OCib, gKi CAy-
KaTh y AaBax 30poitHux Cua YKpaiHu, ase ¥ THX, XTO IiepebyBa€e Ha Biii-
CBKOBIM cAyk0i B Cayzk0i Oesrieky, Cayzk06i 30BHIITHBOI PO3BiaKH, [lep-
JKaBHIM IIPUKOPAOHHIM caAyk0i, HarionaapHili rBapmii, YmpaBaiHHI
[ep:KaBHOI 0XOpoHH, [lepKaBHill CAyK0i CIIeIiaAbHOTO 3B’I3KY Ta 3aXH-
cry iHdopMmartii, 1110 PaKTHIHO BHUIIAMBAE 3i 3MIiCTy BiAIIOBIIHUX ITOAO-
KE€Hb YMHHOTI'O 3aKOHOJABCTBAa YKPAiHMU, IKMM PErAaMEHTYEThCH ifAb-
HICTb 3a3Ha4YEHHUX OPraHiB Yy KOHTEKCTI 3/MiMiCHEHHs BiHiCHKOBOI CAYKOHU

1 TuB., Hanp., 1. 89 i 90 IloaoKeHHS ITPO IPOXOIKEHHS IpoOMaIdHaMK YKpa-
iHM cAyzKk6H y BiticbkkoBoMy pe3epBi 36poiianx Cra YKpalHu, 3aTBEepAKEeHOro YKa-
3oM IIpesnnenTta Ykpainu Bix 29 xoBTHA 2012 p. Ne 618/2012, abo 1. 96 Iloso-
3KEHHH IIPO IIPOXOKEHHS TPOMaAdHaMU YKpPaiHHU CAy?KOH y BiliCBKOBOMY pe3epBi
HarrionaarHoi rBapzii Ykpainu, 3aTBepakeHoro Yka3zom [Ipesunenra YKpaiHu Bifg
10 cepniaa 2012 p. Ne 470/2012.
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(rTOAOZKEHB IIPO IIPOXOPKEHHA CAYKOH! ab0 3aKOHY, HAIIPUKAA, K Y BU-
nanaky 3 HarionaabHOIO rBapai€ero?).

OcraHHIM €AEMEHTOM IOPUAUYHHUX CKAAIIB, sIKi 0OrOBOPIOIOTHCS, €
cyb’ekTuBHA cTopoHa. [IpuMiTHO, ase # 3a 1f 03HaAKaMM MapoaepCcTBO Bi-
Api3HAETHCH Bif I'PpyIIM BU3HAYEHUX [I0CATaHb Ha BaacHicTb. Tak, Maiounu
HomiOHICTE i3 Ti€I0 3K KpaAidKKOI0 4H rpabexxeM 3a (POpMOIO BHHHU (BCi
BOHM BUHMHSIOTBCS AHIIIE 3 YMHCAOM), MapOIEPCTBO HE BU3HAYAETHCS I10-
Oi6HOI0 MOTHBAILHOIO Ta I[IABOBOIO CHHTYASIPHICTIO, TOOTO HE 3aBXKIHU
XapaKTepPHU3yeThCd KOPHCAUBHM MOTHBOM i METOIO HE3aKOHHOTO 30ara-
4eHHd. PyIifiHi YMHHUKH IPH MapoAepPCTBi MOXKYTDH IIOB’A3yBaTHUCs, Ha-
IIPUKAA, i3 6asKaHHAM BHHYBaTol 0COOHM IIOIIOBHUTH KiABKICTH BAACHHX
TpodeiB SIK CBIMUIEHHHT BAACHOPYY YOUTHX IIOTEPIIIANX ab0 KOAEKIIOHY-
BaHHSIM II€BHOI aTPUOYTHKH YU IIPEIMETIB JKePTBHU (€eAeMeHTIB ii chopme-
HOT'O On4ry, BiMiCBKOBHX akcecyapiB, IOAMHHHKIB, 3HA4KiB, HaAropom).
Meta npu 1IbOMy MOXKE IIOASTATH y IIParHeHHi JoBecTH cobi 4u TpeTiM
ocobaM, HaIPUKAA, CBOIO OYHY IIPUCYTHOCTI Ha I10Ai 6010, B ITOTIOBHEHHI
iCHYIO401 KOAEKIIil BiAIIOBiMHOTO TUILY IIPEAMETIB, III0 HiBEAIOE KOPUCAH-
Bull XxapakTep i IIOB’3aHy i3 UM CIIPSIMOBAHICTb 3A0YMHHUX Milf.

Tomy, miACYMOBYIO4YH, 3a3HAYHUMO, 1110 MapoAepPCTBO AK 3AOYHH IIE€B-
HOT'O BUAY BiApi3HAETHCS Bifl KpaaizKKH Ta ITpabeky K [IocaraHb Ha BAa-
CHICTB 3a BCiMa eaeMeHTaMH IOPHUANYHOro cKkaamy. Ilo-mepiiie, BoHO Mae
HEOHAKOBHUH i3 TAKUMHU [AiTHHIMU OCHOBHHM 00’€KT IIOCATAHHS, 3aBa-
IOYH IIKOAY HacaMIlepe[ yCTaHOBACHOMY IOPSAKY HECEHHH BiliCBKOBOL
CAY?XOH y BUTAGl IIOPYIIEHHS IIPABHUA BiliCHKOBOI IIOBEMiHKH Ha IIOAi
0010; TIO-ApyTe, OOMEKYETBECS CHEIHM(IYHOIO AOKAAI3AIE€I0 IPEaMETIB,
1110 BUKPAJAIOThCH (pedi MaroTh OyTH 3aBXK M IPHU BOUTHUX YU ITIOPAHEHHX

1 TToAOKEHHS IIPO IPOXOIKEHHS BifiICBKOBOI CAY?KOH Bi¥iICEKOBOCAYKOOBIISIMHU
Cayx0u Oesneku YKpainu, 3arBepmzKeHe YKazoMm I[IpesumenHta YKpaiHm Bin
27 rpymaa 2007 p. Ne 1262 /2007 ; TToa0KeHHS PO IPOXOIZKEHHS BiliCBKOBOI CAY?KOH
BiliCBKOBOCAYZK00BIIIMH CAy>KOM 30BHIIIHBOI PO3BiAKK YKpaiHH, 3aTBEpIKeHE
Ykaszom Ilpesuaenra Ykpainu Bin 30 rpynasa 2021 p. Ne 690/2021; IToaoxkeHHs
IIPO IIPOXOAKEHHS I'POMaAsIHAMU YKpalHU BilicCbKOBOI CAyzK0H B [lepzKaBHiil IpH-
KOPIOHHIY cAyk0i YKpainu, 3arBepmkeHe YKazoMm [Ipesuzentra YKpaiHU Bix
29 rpyanaa 2009 p. Ne 1115/2009; IToaoxKeHHS IIPO IIPOXO/ZKEHHI I'POMaAdHaMU
YKpaiHu BIiCBKOBOI CAyKOM 3a KOHTPAKTOM B YIIPaBAiHHI fep:KaBHOI OXOPOHU
YkpaiHu, 3aTBepaxkeHe YKaszoM IlpesumeHTa YKpainu Big 26 ciumna 2022 p.
No 33/2022; IToaoKEHHS IIPO IIPOXOZKEHHS BiICHKOBOI CAYKOH (HaBYaHHS) Bili-
CBKOBOCAY?K00BLSIMU [lep3KaBHOI CAY?KOU CITEIIIaABHOTO 3B’I3KY Ta 3aXHCTy iH(Oop-
marii Yrpainu, 3arBepazkeHe YKasoM IIpesunenTta Ykpainu Bif 31 aumnna 2015 p.
Ne 463/2015.

2 JIpo HamionaasHy rBapairo YKpainu : 3akoH Ykpainu Big 13.03.2014 Ne 876-
VII // Ba3a manux «3akOHOAaBCTBO YKpaiHm» / BepxoBHa Pama Ykpainu. URL:
https:/ /zakon.rada.gov.ua/laws/show/876-18 (mara 3BepHeHHa: 09.09.2022).
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ocobax, a He B IKOMYChH iHIIIOMY MICIli); HO-TPETE, 3aBXKAU XapaKTepPHU3y-
€THCS 03HAKOIO MICIId MOro BUMHEHHS, SKUM € AUIIIE IIoAe 00I0; IT0-4eT-
BeEpTe, Cy0'€KTOM MapoAepcTBa MOxKe OyTH TiABKH ocoba, 3a3HadeHa B
4. 1 cr. 401 KK Ykpainu, a came BificbKOBOCAyzKOOBelb ab0 BifiCEKOBO-
3000B’a3aHUM, PE3ePBICT IIiZl Yac IPOXOIKEHHS 300piB; Ho-11’dTe, BOHO
He 3aBXKIU IIOB’sI3aHe 3 KOPUCAUBUMH MOTHBAMU BUHYBATOI 0COOH.

[TpuHarinHo 3a3HaYUMO, IO TaKi KPUMiHAABHO-TIPOTHIIPaBHI hopMu
epexoay pedell yOUTHX i ITopaHeHUX Ha oAl 06010 ocid, K posbiit Ta ma-
XpaMCTBO, IIOIPHU iX HEOMHAKOBUH i3 BUKPAOEHHSIM CEMAaHTUYHHUHI BU-
TASIZT, 32 YMOBH JOTPHUMAaHHS BCIiX iHIIUX ITepeadadeHNX moIepeasiM ab-
3a1l0M OOCTaBMH TIOBHHHI TaKOX PO3TAIJATHCHL SK MapOAepCTBO.
ITomiOHMI BHCHOBOK CTa€ MOXKAHUBHUM 3 ypaxXyBaHHSM CHCTE€MHO-AOIIY-
HOTO TAYMa4deHHS BiAIIOBITHUX ITOAOXKE€HBb KPHUMIHAABHOIO 3aKOHY, OCKi-
ABKH, 9K 1 KpaaikKKa 3 rpabekeM, BOHH YOCODAIOIOTh HE3aKOHHE BHAY-
yeHHs. Xo4da, 3BiCHO, moAibHe PO3yMiHHS € BHMYIIEHHM 3 OTASAy Ha
IIEeBHY HEOOCKOHAAICTh 3aKOHOAABYOTIO BHKAQQLY O3HAK 00’€KTHBHOI CTO-
POHM [idHH4, 3aKkpinaeHoro B 4. 1 cT. 432 KK Ykpainu, i BincyTHICTb B
Ocobausi#i yactuHi KK Ykpainu, 3okpema y po3miai XIX, iHIIMxX Kpumi-
HAABHO-IIPABOBUX HOPM, SKUMH 0 BHIIE3rafaHi He3aKOHHI fIii HaAeKHUM
YHUHOM BU3HAYAAUCH SIK KPHUMiHaABHI ITpaBOIOPYILIEHHS IIEBHOTO BUIY.

3 ypaxyBaHHAM BHKAazeHOro 3a YyuHHUM KK YkpaiHnu KpuMiHaAbHIHN
BIAIIOBIAAABHOCTI 3a MapOAEPCTBO HE MOXKYTH IIiIAITaTH Hi IUBIABHI
ocobu, Hi POCIHCEKiI BIiMCBKOBi, Hi HMiATPUMyBaHI HUMH HIpeACTaBHUKHU
IIPUBATHUX BiICBKOBUX KOMIIaHil 4K HE3aKOHHUX 30pofHUX (opmy-
BaHb, IIpeacTaBAeHUX Tak 3BaHuMu AHP i [THP. Tomy B pasi BUMHEHHS
HUMH [i#i, BU3HAYEHUX 3a 3MICTOM HOPMHU K MapoAepCTBO, TaKi ocobu
IIOBHHHI IIigaaraTu KpPHUMiHAaABHOMY II€PECAIyBaHHIO 3a BiANOBIAHUMH
CTaTTSIMHU PO KPUMiHAABHI IIPABOIOPYIIIEHHI IPOTH BAacHOCTI. [Toni6-
HUM YHHOM MAaloTh KBaaihiKyBaTHCB i Ail MUBIABHHX 0Ci0, 9Ki IPOTATOM
il pesxrMy BOEHHOTO CTaHy B YKpaiHi BUMHSIOTE BUKpPaJAeHHd MatiHa uu
3aBOAOIIBAIOTE TAKUM MaMHOM, 30KpeMa 3 iHIITHUX, He IOB’I3aHUX i3 I10-
AEM OO0 MiCIIb.

Ha 3kaab, cbOorofHi B YKpaiHi 3yCTpidaloTbCH 1 TPOXH iHIINI AYMKH
11010 PO3YyMiHHSI OKPEMHX O3HAK MapoAepcTBa, 30KpeMa Ti, 1110 BHCAOB-
AIOIOTBCS IIPECTaBHUKAMU cydacHoi dpeminu. Tak, BUcTymnarouu Ha Bee-
YKpPaiHChPKOMY CeMiHapi JIAs CYAiB MiCIIEBUX 3aTaAbHHUX Ta alleAsIiHHUX
CyAaiB «3A04MH T'eHOLMAY: KpHMiHaABHO-IIpaBoBa KBaaidikartis», O. By-
Aetiko, gKa € cyanero KacariifiHoro KpuMiHaABHOTO CyAy ¥ cKaaai Bepxo-
BHOTIO CyAy, BH3HAYMAA IIEBHi KpUTepil, 0 XapaKTepu3yIoTh Aii ocobu
FK MapoIepPCTBO, CKOHIIEHTPYBABIIIH IIPH IILOMY yBary Ha AESKHX IIPH-
TaMaHHUX HOro IOpUANYHOMY CKAQLy 03HaKaX, TAaKUX 9K MiCIle Ta MOTHB.
Boanoyac, po3KpHUBalOyM 3MIiCT TaKHMX O3HAK, BOHA, IK MH BBaXKa€EMo,
IIPUILYCTUAACH [IOMHAOK.
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3MmicT mepIoi IMOMUAKH BOAYAETHECA B HEKOPEKTHOMY BU3HAYEHHI
O. Byaeiiko Miciigd BUMHEHHS MapOIePCTBa, IKUM HaCIIpaB/li, i I1e IpaMo
BunauBae 3i 3micty 4. 1 cr. 432 KK Ykpainu, € aurre nmoae 6oro. Cynas
BBaxkae, 1110 JI0 TaKOT'0 MICIId CAiJl TaKOXK BiTHOCUTH H MIATHKY MiCIIeBO-
cTi, me 3aifiCHIOIOTBCA aKTHBHI O0MOBI aii, a TaKOXK 30HY, 110 nepedyBae
g obcrpianamu BitickKoBuX!. BogHoYac miAgHKA MiCIIeBOCTI, e BinOyBa-
IOThCSI aKTUBHI 60#OBI mii (4KIO TiABKU I1e He (pOpMaAbHO BH3HAYEHA
TEPUTOPIis, HAIPUKAA MICTO UM TpoMaja, ae 6otioBe 3iTKHEHHS 3acCBil-
YyBaAOCS AHIIIE OKPEMHMH X MexKaMu), PakKTUIHO i € MiciieM GoiioBoro
3ITKHEHHS, TEPUTOPIEIO, o€ peaidyeThbCcd CIleHapid 6oiioBux mi#t, i cTo-
POHH KOHTaKTYyIOTH OZHA 3 OLHOIO 3AiHICHEHHAM CIIIABHOTO BOTHIO. Tomy
okpeMa i mozmaya 9K SKOTOCh CAMOCTIHHOTO MiCIid, 1110 BiIPi3HAETHCS 3a
3MiCTOM BiJl BU3HAUYEHOTO B HOPMi, BUTAG A€, IIPUHANMHI, 3aiBOIO.

CTOCOBHO XK BiJHECEHHSI CYAIEI0 A0 MOAsI 6010 MIATHKY, 110 ITepedyBae
i obeTpinaMu, TO Taka AOTiKa B3araasi BUTAGA€ HEIIPUHAHATHOIO, IIPU-
HaiiMHiI 06e3 HaAeKHOTrO OOIPYHTYBaHHS. A/zKe OOCTPIAIOBATHCS MOKeE i
TEePUTOPIs, 0 3HAXOUTHCS TAMO0OKO B THAY, a4 THA SIK CAMOCTiliHa 3a Bifi-
CHKOBUM IIPHU3HAYEHHSM 1 AOKaAi3alli€l0 MiICLEBICTh XapaKTepU3YEThCS
purcaMu, 1110 He TiABKM HEe € BAACTHBHMH IIOAIO 00I0, ase ¥, HaBITaKH, [e-
TEPMiHYIOTH HOro Maiizke K IIPOTHAEXKHY KaTeropiro. Tak, THA — 11e Tepu-
TOpis, po3TalmroBaHa 3BHYAMHO maai Bif AiHil ppoHTY, IO3amy MiASHKY,
3atiHaTOl AKNM-HeOy b BificbKOBUM 00’ciHanHaM [1, c. 112]. HaTomicTb
roae 000 — IIe 3eMeABbHA MiATHKA, MOPCHKHY YH MOBITPAHUM IIPOCTIP, B
aroMy BeneThcd Oiit [2; 3, c. 1040, 1042]. I noxibuumii BekTOp audepeH-
iarii moKu 110 He BUKAWKAE IIiACTaB Oad CyMHIiBY. Hy xiba 1o 3 yTod-
HEHHSM IIIOJ0, TaK 6B MOBHUTH, MicClid 1Toad 000 B 4yaci. Ha Hamry aymKy,
roaeM 600 B KoHTeKCTi cT. 432 KK YKpalHu cain Bu3HaBaTH He AHIIIE
MiclIeBicTh, Ha dKili 0iff BigOyBaeThcs B MOTOYHUI MOMEHT, aae ¥ miag-
HKy, 110 Oyaa IIOKHHyTa Iiicas 6oioBoro 3iTKHeHHS. [IpuHaiiMHI, Taka
AOTiKa BUTAGA€ IIOCAIOBHOIO i y KPUMiHaABLHO-IIPABOBOMY PO3yMiHHI
Hebe3miICTaBHOI0 3 OorAday Ha BimcyTHicTh y 4. 1 cr. 432 KK Ykpainm
TEeKCTyaAbHOI BKA3iBKM Ha 3B’I30K MiXK MICIIEM i 94acOM BYHHEHHS 3A0-
4ynHy. [lo pedi, NiATBEepIKEHHS TaKOMY ITiIXOAy 3HaxXoauMo ¥ y airepa-
Typi [4, c. 608].

Mpyra xx nomuska O. Byaeiiko nop’a3aHa 3 0OMEKEHUM TAYMadeHHIM
HEIo 3MiCTy MOTUBY IIpU MapozepcTsi. Tak, Ha OyMKy CyAfli, TaKUi MOTHUB
MO3Ke MaTH AMIIIe KOPUCAUBHH XapakTep?. BogHodac 11e He 3a3Ha4YaeThCs

1 He BCi 3A0YMHU IPOTH BAACHOCTI, I1I0 BYNHLIOTECH IIifi YaC BOEHHOTO CTaHY,
e mapoaepctBoM — cyansa KKC BC Oapra Byaetiko // CymoBa Baana YKpaiHH :
odpirt. catir. 28.06.2022. URL: https://supreme.court.gov.ua/supreme/pres-
centr/news/1289628/ (mara 3BepuenHs: 09.09.2022).

2 Tam camo.
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y cT. 432 KK Ykpainu, a TakozK He BUIIAUBAE 3 ii 3MiCTy, OCKIABKU B HOPMi
He YTOYHIOETBCS, W0 TaKi pedi IMOBHMHHI MaTH €KOHOMIYHY IiHHICTb.
OTKe, MapoaepCTBO B MOTHBAIIIHHOMY PO3YMIiHHI MOXKe 00YMOBAIOBA-
THCH IHIITUMH YHHHUKAaMH, 30KpeMa [IOIIOBHEHHSIM TPodeiB, KOAEKITIOHY-
BaHHAM II€BHHUX [IpeAMETiB TOII0. Taki MOTUBH, K paHillle 3a3Ha9aA0CHd,
HE € IIPOSIBOM KOPHCAMBOCTI. [IpoTe 00’€KTHBHO BOHH He 3all€pPedyIOTh
dakT yYMHEHHS MapolepPCTBa, a 0TKe, MalOTh BPaxOBYBATUCS IIiJl KyTOM
30py O3HAK CYD’€KTHBHOI CTOPOHH TAKOTO 3A0YHHY.

CrpaBeIAUBOCTi 3apaau 3ayBaskuUMoO, 1110 BucaoBaeHa O. Byaetiko To-
4Ka 30py He € oAuHuYHOI0. [TomibHy AOTIKY pOo3yMiHHS 3MiCTy Miclid i Mo-
TUBY CBOTO YacCy BHCAOBHAU ¥ aBTOpU HaykoBO-IpaKTUYHOTIO KOMEHTAaPS
KpuminaavrHOro komekcy Ykpainu M. I. Tlano i C. O. XapuToHOB [5,
c. 977-978; 6]. OgHak Iie He BIIAMBA€E Ha 3MICT IIPOAEMOHCTPOBAHUX
HaMM apryMEHTIB i He 3MiHIOE BUKAAQ/IEHY B IIill YaCTHHI IO3UIlil0, OCKi-
ABKY IIIIXOUW 00 PO3YMiHHS O3HAK MICIld ¥ MOTHUBY BCiMa TaKUMH KpH-
MiHaAicTaMU He BUTASIIAIOTH BUIIPaBAAHUMHU, a/3Ke He € OXiTHUMHU Bif
TEKCTYaAbHHX UM KOHTEKCTYaABHUX (DOPMYAIOBaHb, 3aKOHOZABYO BHKAA-
neHux y cr. 432 KK Ykpainu, i He CyIIpOBOIKYIOTECH HAAEKHUM OOIDYH-
TyBaHHIM.

BHCHOBKH

3aBepIIyoyy, BApTO 3a3HAYUTH, 1110 KBaAiiKyrouu neBHi aii gk ma-
POLEPCTBO, BaApTO AyKE PETEABHO IIIAXOMUTH OO0 KPHUMiHaABHO-IIPaBO-
BOT0 aHaAi3y BCiX (PaKTUYHHUX JAaHUX, SKUMH 3aCBia4yI0ThbCS il BUHyBa-
T01 0cobu. OCKIABKY HABIThH OHA He BpaXoBaHa ab0 HEHAAEIKHUM YHHOM
imeHTH(QiKOBaHAa YK MPOIrHOpoBaHA OOCTaBHHA MOIKE MPHU3BECTH K 10
HEIOOIIIHKY BUSIBACHOTO CYCIIIABHO HebOe3ImedHOro dBHINA, TakK i, Ha-
BIIAKW, [I0 3aCTOCYBaHHS [0 IIPABOMIOPYIIHHKA OIABIII CYBOPHX 3aXOIiB
KPUMIHAaABHO-IIPABOBOI pempecii, HiXK 11e 06’€KTHUBHO BUMAraeThCH.
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Hayk. nymka, 1979. T. 10. 658 c. 2. HaykoBo-mpakTnaHuld KomeHTap Kpu-
MiHAaABHOTO KozeKCy YKpainu / 3a pexn. M. I. Mearnrka, M. 1. XaBpoHIoKka.
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Lyzohub Ya. H. Looting: issue of qualification and differentiation in
the context of some criminal offenses against property

The article is devoted to the problem of incorrect understanding of such a relevant today
phenomenon as looting, responsibility for which is provided for in Art. 432 of the current
Criminal Code of Ukraine. An attempt has been made to show in detail the true content of the
objective and subjective features of the legal composition of the considered socially dangerous
phenomenon with a simultaneous comparative analysis of it with some criminal offenses
against property, which, like looting, involve the taking of property, in particular in the form
of theft.

The relevance of the research is noted, due to the lack of adequate coverage of the content
of looting. Certain opinions of other researchers regarding some signs of such a criminal act
are highlighted, and arguments of both a supporting and refuting nature are given.

Attention is drawn to the fact that looting, although it is a robbery in its content, is only
a special manifestation of it, connected with a number of signs, only in the presence of which
it will take on the appearance that will characterize it in essence. At the same time, the impos-
sibility of a free, not related to the textually expressed form of looting in the norm of its crim-
inal legal interpretation is indicated. At the same time certain comments of extended content
are quite admissible, where it does not contradict the characteristics of the action under con-
sideration (characteristics defined in Article 432 of the Criminal Code of Ukraine).

It has been noted that the question of the qualification of looting is a question of the need
to determine the conformity of the signs of an act actually committed, potentially considered
as looting, with the signs that characterize such an act normatively, taking into account the
rules and approaches to understanding such a phenomenon as a war crime laid down in leg-
islation. Moreover, cases of actions that resemble looting in appearance, but committed by
civilians, as well as representatives of Russian units and persons supported by them from
illegal armed formations fighting on the other side, have been differentiated.

Key words: looting, qualification of looting, battlefield, rear, shelling, active com-
bat operations, combat encounter, military personnel, conscripts, reservists, kidnap-

ping.
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