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KPUMIHAJIBHVM ITPOLIEC TA KPMMIHAJIICTUKA;
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Hap’a BikropiBHa TypeHko,
Xapkiscokull HAUIOHANBHUL YHiBEpcumem
8HYMPIWHIX cnpas (a0’ toHKm)

ITPOBAEMHI ITUTAHHS CIIBBIZHOLIEHHA KPUMIHAABHOT'O
I KPHMIHAABHOTI'O ITPOITECYAABHOT'O 3AKOHOZABCTBA
ITPH BACTOCYBAHHI ITPHMYCOBHX 3AX0AIB MEAHYHOI'O
XAPAKTEPY

JHo6edeno, uyo moxaubicme 3acmocybanta cyoom npumycobux 3axodi6 meouuroeo xapa-
Kkmepy 00 HeocyOHol 0cobU, Aka BuuHUAG CYCHIALHO HeDesneure OifIHHA, Pe2yAI0EnTbCs Hop-
MAMU 3AKOHY NPO KpUMiHAAbHY Bi0Nn06i0asbHICb | NOAOKEHHAMU KPUMIHAABHO20 Hpolecy-
asvHozo 3axorodabemBa Vipainu. Ix pearizayis s0iicnioempcs y 63aemodii mamepiarvioeo i
npoyecyaivHoeo npaba, 3oxpema 8 nebrux popmax kpuminaisHoi Gionobioarsrocmi ma y 3a-
X00ax, W0 KPUMIHAABHOIO BIONO0BIOALbHICHIIO He 0XONAIMIbCA, A UMEHYIMbCA KPUMIHA-
AbHO-NPABOBUM NPUMYCOM, A MAKOXK 3aDe3neuyemncs 3a 001OMO2010 OKPEMUX NPOYECYatb-
Hux iHcmumymib. Iocaidxkeno HayxkoBi nosuyil okpemux yueHux ma npedcmaBHuxi
HAYKOBUX WIKIA i3 3A3HAUEHUX NUMAHb, HA Ni0cmabi Akux HA0AHO Hu3KY BaacHux BucHoBKiB
14000 nopyuieHuxX npobaem.

KimrouoBi c1oBa: criBBigHOIIIEHHS, HeocyIHa 0coba, CycTIiTbHO Hebesmeure mi-
SIHHS, OCy[IHa 0co0a, Cys, HayKoBa MO3WIIis, KpUMiHaJIbHa BilITOBiIasbHICTh, Cy-
TIOBO-TICMIXiaTpWYIHa eKCIlepTn3a, TICMXidHa XBOpoDa, BUMHEHHS 3JI0UMHY, ITOKa-
PpaHHs, BigTepMiHyBaHH: IIOKapaHH:, IIPYIMYCOBe JIIKyBaHHS.

OpuziHaneHa cmammsi

ITocTaHOBKa MpoGAeMH

Po30ymoBa He3aaeXHOi, AEMOKpPATHYHOI Ta IIPaBOBOI YKpalHCBHKOI
[ep:KaBU OCTaHHI AeKiAbKa POKiB HabyBa€e AyzKe CTPIMKUX TEMIIIB, II0
3yMOBA€HO, HacaMIIepel, YCBIIOMACHHAM HE3BOPOTHOCTI €BPOIIEHCHKOr0O
T4 €BPOATAAQHTHYHOIO BHOOpPY, IpParHEHHAIM [0 OCTATOYHOrO yTBEp-
MKEHHs MiXKHAPOIHHUX Ta €BPOIEHCHKUX CTAHOAPTIB y cdepi 3abesme-
4YeHHd IIpaB i cBOOOJ IpoMaisH, CIPsIMYBaHHIM AiGALHOCTI OpraHiB
AepzKaBHOI BAaIM Ta MICLIEBOTO CAMOBPSAYBaHHS Ha CAYXKiHHS (K 3a-
rarbHOHAIlIOHAABHUM, TaK H iHTepecaM KOXKHOI AIOAWMHHU. Buinesasna-
yeHe, O€3yMOBHO, Ma€ KAIOUYOBHH Ta BHU3HAYAALHUN BIAHUB TaKOXK Ha
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IpoLIeCH, IO BimOyBarThCa y cdepax opraHizaiii i AiTIAPHOCTI opraHiB
Jep3kaBHOI BAQH, 1110 HacaMIlepe/, BUMarae IIpuBeIeHHd [IificTaB, IIpa-
BUA Ta YMOB IX (pyHKITIOHYBaHHS 10 HAHMKpPAIMX CBITOBUX CTAHAAPTIB [1,
c. 8]. Lle, Ha Haly IyMKY, IIOBHOIO MipOIO CTOCYETHCS ¥ ITUTaHb YI0CKOHA-
AEHHS KPUMiHaABHOI'0O, KPUMiHAABHOTO IIPOIIECYaABHOIO Ta iHIIIOTO 3aKO-
HOZIaBCTBa, y cpepy MAil IKOro IMoTpariasge ocoba, Ska BYMHHAA KPUMiHA-
ABHe TIpaBomopylueHHda. Cxoxoi mosurii porpumyetrbces lO. B. Bayaiw,
SIKUY 3a3Havae, 110 KpUMiHAABHE IIPaBO € JUHAMIYHOIO0 CUCTEMOIO KpU-
MiHaABHO-TIPABOBUX HOPM, BOHO IIOCTiHfHO 3MIiHIOETBHCS, XO4a i He TakK
HIBUIKO, IK caMe KpHUMiHaAbHe cepenoBullle [2, c. 820], 110 MU mOiATpHU-
MyeMoO. Y CBOIO Yepry, Ha Hallly IyMKY, IUHaMIi4HICTb Ta BUIIle3a3HaAYEHE
CTOCYETBCS IIOBHOIO MipOIO TaKOXK 1 KPHMMIiHAaABHOTO IIPOIECY, OCKIABKHU
nicag yxBaseHHs ynHHOTrO KIIK Ykpainun y 2012 p., akuil BUSBUBCS JEII0
HEIOCKOHAAUM, JI0 HBOTO BXKe BHeceHO NoHan 580 3MiH, JOIIOBHEHE Ta
YTOYHEHB, 110 BHMAarae CBOI'O II€PEOCMMCAEHHS, IIOJAABIINX HAYKOBHUX
JOCAIPKEHbD 1 YIOCKOHAAEHHS, a TAKOXK HallpallfoBaHHs BilIIOBiHOI ITpa-
BO3aCTOCOBHOI IpakKTUKH. 3a BuzHaueHHaM O. O. IOxHa, I'. I. [aobeHKa,
T. T'. domiHoi, MUTAHHA 3aCTOCYBaHHS IIPUMYCOBUX 3aXO[iB MeIUYHOTO
XapakKTepy € aKTyaAbHUM, OCKIABKH MiKHapO[Ha CITIABHOTAa 3MIiHCHIOE
MOHITOPHHT IIbOT'0 HAIIPSIMKY, BPaXOBYIOYH II€BHI 3A0BKHUBAHHS BAQIU
3a yaciB koauiraroro CPCP. Tak, B YKpaiHi KiABKiCTE 0Ci0, 40 9KUX 3a-
CTOCOBYBAAUCS IMIPUMYCOBiI 3aX0QM MEOUYHOIO XapaKTepy, B OCTaHHI
poku 3poctae. lle miaTBepAKYETHCH CTATUCTUYHHUMH OJaHHUMU, 3TiIHO 3
SKUMU B HalliOHAABHI Cyau HaIlloi KpaiHU HaIpaBASIAWCH KAOIIOTAHHS
IIPO 3aCTOCYBaHHA IIPHUMYCOBHX 3aXO[iB MEIUYHOIO XapakKTepy, 30K-
peMma: B 2013 p. ix HanpaBaeHo 1112; 8 2013 p. — 940; B 2015 p. — 946;
B 2016 p. — 866; B 2017 p. — 1100; B 2018 p. — 1070; 3a 2019 p. — 281
[3, c. 90-9¢].

BignoBimHO mo HagBHOI Kaacudikarlii, 1o iCHye y KpHUMiHAABHOMY
IpaBi, 3aX01¥ KPUMiHAABHO-TIPABOBOI'O BIIAMUBY IIIOI0 OCi0, SIKi BUMHHUAN
KpUMiHaAbLHE IIPABOIIOPYIIIEHHS, peaaidyroTbcd y: 1) meBHUX dopMax
KpUMiHaABHOI BiAIIOBiHAaABHOCTI; 2) 3aX04aX, 1110, 38 3aTraAbHOIIPUNHATIM
BU3HAYEHHSIM YYE€HUX, KPUMIHAABPHOIO BiIIOBIAAABHICTIO HE OXOIIAIO-
IOThCsI, & UMEHYIOTbCH KPUMiHAABHO-IIPABOBHUM IIPUMYCOM, IIPH IILOMY
el HaIPsIMOK ITPOAOBIKYy€E OyTH AUCKYCITHUM nmuTaHHAM. OCTaHHE CTO-
CyeThCcd, HacaMIlepe/, IIPUMYCOBHUX 3aXOiB ME€IUYHOI0 i BUXOBHOI'O Xa-
pakrepy, 10 nepexdbadeHo craramu 94 (3i sminmamu y 2017 p.) i 105 KK
Ykpainu. [IurtanHa 3’dcyBaHHA IPaBOBOi IPHUPOAY IIPHUMYCOBHUX 3aXOiB
MEIMYIHOTO i BUXOBHOTO XapaKTepy B3a€MOIIOBI3aHe 3 ITUTAHHSIM CITiB-
BIIHOIIIEHHS TaKUX 3aXoAiB i3: 1) KpHUMiHAABHO-IIPABOBHUMU BiTHOCH-
HaMm¥y; 2) KpUMiHaABHOIO BiANoBigasbHiCTIO; 3) mokapaHHaM [4, c. 128].
OpHak oo HUX, Ha HAIlly OyMKY, CAiZl IoaTH Ile ¥ BUKAIOYEHHS KPUMi-
HaABHOI BiJIIOBiIAABHOCTI Ta KpUMiHAABHO-IIPAaBOBHM IpuMmyc. Biario-
BigHO 10 po3zniay IX «3BiAbHEHHS Bifl KpUMiHaABLHOI BillIOBiIAABHOCTI» ¥

259



ISSN 1999-5717 (Print), ISSN 2617-278X (Online). Bictk XHYBC - Bulletin of KhNUIA. 2020. Ne 2 (89)

cT. 44-49 KK YKpaiHM OPHUMYyCOBI 3aX0Qu MEOUYHOIO XapaKTepy He
BKAIOYEHI SIK ITiICTaBU 3BiABHEHHS BiJ KPUMiHAABHOI BiIIOBiJaABHOCTI.
Bonuouac y HopMmax 4. 1 cT. 84 KK Ykpainu 3a3HadeHo, 1110 3BiAbHIETHCS
BiZl mokapaHHs ocoba, SKa mif 9ac Horo BinOyBaHHS 3aXBopisa Ha IICUXi-
YHYy XBOPOOY, 1110 TT030aBAsI€ I MOKAHMBOCTI YCBIZIOMAIOBATH CBOI mil (6e3mi-
SIABHICTB) 200 KepyBaTH HHUMH. [0 TaKoi 0COOH MOXKYTH 3aCTOCOBYBAaTHCS
IPUMYCOBi 3aXOl1 MEOUYHOIO XapaKTepy BiANOBimHO mo crareit 92-95
(ct. 95 3i amiHamu Bixg 14 aucromanma 2017 p. B 3akoni Ne 2205-VIII) po-
3aiay XIV KK Ykpainu. 3a BuznHauyennam O. B. Hagena, TakuM 4HUHOM,
MiK 0CO00I0, IKa BUYMHHAA 3A0YMH, Ta AEP3KABOIO OMHOYACHO CKAaa-
IOTBCS OBa BUIU IIPABOBITHOCHH: KPUMIHAABHI i KPUMiHAABHO-IIPOIIECY -
aabHi. [lepkaBa B 0cobi opraHiB Ai3HaHHS, JOCYLOBOTO PO3CAinyBaHHS i
IPOKypaTypPH OTPUMYE ITOBHOBaXKE€HHS KPUMIHAABHOTO IIEPECAiTyBaHHS
ocobu, IKa BYMHHAA CyCIIiAbHO HebeslleuyHe migHHA [S5, c. 27]. IlpuenHy-
IOYHCh [0 HAyKOBOi MO3ULii gocaimHuka, A. B. 'oaoBKO 3a3Hauae, 10
TaKi IPaBOBIAHOCUHM iHKOAU B AiTepaTypi PO3rAg1aloThCA K €I1HI i Ha-
3UBAIOTBCS IIPABOBIMHOCHHAMH KPHMIHAABHOIO II€pecAifyBaHHS [0,
c. 41-51], o Mu mixrpuMyeMo. TakuM YMHOM, yKa3aHi IPoOAEMHI ITH-
TaHHS IMiOAITAI0Th OKPEMOMY JI0CAIZKEHHIO.

CTaH mOCAiAIKeHHS MpobaeMH

OkpeMi TeOpeTHUYHi Ta IIPaKTUYHI TUTAHHS 3aCTOCYBaHHS IIPUMYCO-
BUX 3aX0/IiB MEIUYHOTO XapaKTepy y KPUMiHAALHOMY ITPOLIECi po3ragaa-
AUCH y HaykKoBUX npaiax C. E. Abaamcekoro, M. 1. Baxkanosa, A. B. Bar-
piit-lllaxmaroBa, FO. B. Bayaina, C. E. Bekaemumiena, M. II1. Byderosa,
I'. I. Taobenka, A. B. T'oaroBko, B. H. Hepaiok, O. 1. Ieanoa, M. I1. Kap-
nymuHa, J. 0. KoagparteeBa, H. ®. Kysnenosoi, B. I. Kypagauacekoro,
I1. C. MarunieBcrkoro, B. O. MepkyaoBoi, O. B. Hanena, I'. B. Hazape-
HKa, A.B. Haymona, B.B. Csepukona, . C. Cainbka, 9.I. CoaoBi#,
B. B. Cramuca, €. M. CrpearsiioBa, M. O. CrpyukoBa, B. 4. Tauiq, I. I. Uy-
ryHHikoBa, T. I'. dominoi, O. O. FOxHa, O. O. dMkoBoi Ta iH. Ilicas Toro,
dK YKpaiHa cTasa He3aAesKHOIO Nep3KaBolo, Ha PiBHI KaHAWAATCHKUX OU-
cepTallili mopyIleHi y craTti muTadHs nocaimpkysaau C. A. Ilaperko (Xa-
PKiB, 2000 p.); O. O. fdmMmkoBa (Ogeca, 2004 p.); I. B. 2Kyk (Kui, 2009 p.);
H. H. Knura (JxinponerpoBchK, 2009 p.); B. H. epaiok (Oxeca, 2012 p.).
[IBi 3 oKpecaeHHX aucepraliii 6yAu 3axuineHi y cdepi KpEMiHAABHOIO
IpoLEeCy, iHIINI — B TaAy3i KpPHUMiHAABHOTO IIpaBa, OAHAK A0 HabpaHHs
yuaHOCTI KIIK Ykpainu 2012 p. BomHouyac muTaHHS CIIiBBiIHOIIEHHS
KPUMIHAABHOIO i KPUMIiHAABHOTO IIPOIIECYaABHOI'0 3aKOHOAABCTBAa IIPHU
3aCTOCYBaHHI IIPUMYCOBHUX 3aXO[iB MEOUYHOIO XapaKTepy LOCAiIKyBa-
AOCSI AHIIIIE (pparMeHTapPHO, B OCHOBHOMY B PO3pi3i MaTepiaabHOTO mpaBa.
OTXKe, 3aAUMIAETHCA HU3KA MPOOAEMHUX TEOPETHYHUX 1 IPUKAATHUX
IIUTaHb Y IbOMY HAIIPAMKY OOCAiIKeHHd. Tak, He oIpallbOBaHE OIHO-
cTaliHe BHU3HAQUEHHA Ta 3aAWIIAIOTHCS AUCKYCIMHUMH IIHTAHHS IIIOJ0

260



ISSN 1999-5717 (Print), ISSN 2617-278X (Online). Bicank XHYBC - Bulletin of KhNUIA. 2020. Ne 2 (89)

HaAEXKHOCTI TaKHX 3aX0/iB 1 YiTKOTI0 BiZIOKpPEMAEHHS IX BiJ KpUMiHaABHOI
BIATIOBiJAABHOCTI Ta ITOKapaHHS, He 3aKPillA€HO 3arasbHOIIPUUHSTOrO
PO3MeEKYBaHHH IX Ta BU3HAYEHHS SIK KPUMIiHAABHO-IIPABOBOTO IIPUMYCY,
a TakoxXK MaloThb Miclle 6araTo iHIIHX TEOPETUYHHUX Ta IPUKAQTHUX ITH-
TaHb, 10 CIIOHYKAE 0 IOAAABIIHNX HAYKOBHX IIOILIYKIB.

MeTa i 3aBOaHHA JOCAIAIKEeHHSA

Memow [OOCAIMKEHHS € aHaAi3 CIIiBBiIHOLIEHHS KPHUMiHAABHOTO i
KPUMIHAABHOTO IIPOIIECYAABHOTO 3aKOHOAABCTBA Y IIPAKTUYHIN AiSABHO-
CTi IIPU MOKAWBOMY 3aCTOCYBaHHi CyZIOM MHPHUMYCOBUX 3aXO[iB Me€IUY-
HOTO XapaKTepy, CIPsIMOBAHUX Ha BUKOHAHHSY 3aBIaHb KPUMiHAABHOI'O
npoBaKeHHs BinmosigHo no HopM cT. 1 KK Ykpainu ta cr. 2 KIIK Yk-
painu. OCHOBHUMU 3080QHHAMU IOCAIZKEHHS € BUSHAYEHHH Ta CIIiBBiI-
HOILIEHHST 0COOAHMBOCTEH MaTePiaAbHOTO i IIPOIIECyaABHOTO ITpaBa IIPH 3a-
CTOCYBaHHI IIPUMYCOBHUX 3aXOiB MEIUYHOTO XapaKTepy.

HaykoBa HOBH3Ha JOCAiIIKEHHSA

HaykoBe mocaizkeHHI Ma€ TaKi eAeMEeHTH HOBU3HU:

— Ynepuie BU3HAYEHO Cy4acCHy TEHEHIII0 y KpUMiHAaABHOMY IIpaBi Ta
KPUMiHAABHOMY IIPOIIECi IIIO/I0 BUIA€HHSI B OKPEMHUIH HaIIPAMOK OCAi-
JKEHB IIPO BiAMeKyBaHHS ITOHATD i CyTHOCTI «3BIABHEHHS 0COOH BiZl KpH-
MiHaABHOI BiZITIOBiJAABPHOCTI» Ta «IIOKapaHHsI» Bifl «<BUKAIOUEHHd KpUMiHa-
ABHOI BiZITIOBiAABHOCTI» Ta TEHAEHINIO IIPO HAIBHICThL Ta BUOKPEMAEHHS
IIPH BOMY iHIIIOIO HAIIPSIMKY — «KPHUMIiHAABHO-IIPABOBOTO IIPHUMYCY»;

— YOOCKOHAIEeHO HATIPSAMOK Y KPUMiHAABHOMY ITpaBi i KpUMiHAABHOMY
TIPOLIECi III0/I0 3aCTOCYBaHHS ITPUMYCOBHUX 3aXO/iB MEIUYHOI'O XapaK-
Tepy SK TaKWi, 110 He II0B’I3yE€ThCd 3 KPUMiHAABHOIO BiAIIOBiIAABHICTIO.

BuKAaZ OCHOBHOI'O MaTepiaay

Poaragnaroun reHe3UC CIIiBBIIHOIIIEHHS BKAa3aHUX 3aX0/iB i3 KpuMiHa-
ABHO-IIPAaBOBHUMH BiTHOCMHAMH CAif ITiAKPECAUTH, 1110 ¥ KPUMiHAABHOMY
IpaBi Ha MMEBHUX ICTOPUYHHUX eTarax Oyaa MOIIMpeHa HAYKOBA ITO3UILT
M. I1. Kaprymiuna, B. 1. KypasHAcsKoro Ta iHIIINX yY9eHUX, BiATIOBIAHO 10
K01 HeocyJHa ocoba He BU3HABaAACs Cy0’€KTOM KPHUMiHAABHO-IIPABOBUX
BimHOCHH. [IpH 1IbOMY BBazKaAo0Cs, 1110 HOPMU KPUMiHAABHOIO IIpaBa Ma-
IOTh PETYAIOBATH AHUIIIE Ti BIiTHOCHUHU, 1[0 BUHUKAIOTH YHACAIIOK 3A0YHH-
HOTO OisTHHS, a il HeoCyaHOi 0coOHM, HABITh AKIII0 BOHU CYCIiABHO Hebe-
3[eYHi, He MOXYyThb NOPOAXKYyBaTU KPHUMiHaABHO-IIPABOBi BiTHOCHUHH [7,
c. 216]. Boguoyac croromHi OiABIINCTB JOCAITHUKIB 3 KPHUMIiHAABHOTO
IpaBa IMiATPUMY€E HAYKOBY IIO3HUILIO IIPO Te, III0 HOPMHU IIpaBa He obMe-
JKYIOTBCSI HOpMaMHU, 1110 BU3HAYAIOTh 3A0YHHHICTh Ta KapaHiCTh MisTHHS,
HATOAOIIYIOYH Ha TOMY, III0 BOHHU MICTSITBh TAKOXK O3HAKH [MITHHS, SIKe He
€ 3A0YMHOM i IK€ CTOCYETHCS CyCITIABHO HEOE3IIEUHOTO MisTHHS HEOCYIHUX
ocib. ITpu 1poMy IpaBOBi HOPMHU 3aCTOCOBYIOTHCH B MeKax KpPHUMiHAa-
ABHO-TIPABOBHUX BigHOCHH. HeocynHa ocoba BHACAIIOK CBOTO IICUXIYHOTO
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CTaHy € HEBIATIOBIIAABHOIO, PA30M i3 TUM (PAKT BUMHEHHS HEIO CYCITiABHO
HeOEe3IeYHOro AiTHHS € MiICTABOIO AT BUHHUKHEHHS IeBHUX BiHOCHH i3
[ep:KaBolo, SKi MaloTh IIPaBOBHH XapakTep. [lep:kaBa IOBHHHA 3a0e3-
IIe4yyBaTH 3aXUCT CYCIIABCTBA Bifl TAKUX MiHb IIAIXOM 3aCTOCYBaHHS
KPUMIHAABHO-TIPABOBUX 1 MEOUYHHUX 3aXOiB IIPHUMYCY OO0 KOHKPETHOL
ocobu, TKa BU3HAHA BHCHOBKOM BiIITOBIAHOI CyIOBO-TIICHUXiaTPHUYHOI €K-
CIIEPTHU3U IICUXiYHO XBOPOIO. Taki BiTHOCHHU CTAIOTh KPUMiHAABHO-IIPA-
BOBHMH i peani3yroTbcsd depe3 KpUMiHaABHO-IIPOIIECYaAbHI MexaHi3MHU. 3a-
BEPIIEHHS 3aCTOCYBaHHS IIPUMYCOBHUX 3axXO[iB MEIUYHOIO XapaKTepy
Moke OyTH IiACTaBOIO [AS IIPUIIHHEHHS KPUMIiHAABHO OXOPOHIOBAaHUX Bi-
aHocuH. Ha muTaHHS 11010 MipH CHiBBiZHOIIEHHSI IIPUMYCOBUX 3aXOMiB
MEIUYHOIO Ta BHUXOBHOIO XapakKTepy i KpHUMiHaABHOI BifllIOBiZAABHOCTL
BUY€Hi He MAIOTh OMHO3HAYHOI BiAIIOBIi, III0 Ma€ OyTH OKPEMHUM HATIPSIM-
KOM HayKOBOTO OOCAi/zKeHHd. BomHo4dac, gk 3a3Hadae B. O. MepkyaoBa, 3
TOYKH 30pYy 3aI100iraHHs 3A0YMHHOCTI, [IEPIIOYEPIOBIMHI MalOTh OyTH BH-
IIpaBAE€HHS Ta CIIElliaAbHE IIOIIEPEeXKEHHS 9K 3aBIAHHS, 1110 BUKOHYIOTHCS
IPaBOCYAOSIM CTOCOBHO KOHKPETHOI OCOOM 3 METOIO0 HEIOITyIIIeHHH y I10-
JaABIIOMY BUYMHEHHS HOBUX 3AO4YMHIB [4, c. 107].

TakuM YHMHOM, AUCKYCisS IIPO CUCTEMY, III0/10 SKOi MOXKHA 3OiHCHUTU
Kaacudikallifo 3axo/iiB KPHMiHaABHO-IIPABOBOTO IIEPECAIyBaHHS i BIIAU-
BY BiTHOCHO TI€BHOI 0COOH, B HayIli peai3yeTbCsd, 3 OAHOro 60Ky, 3a I0II0-
MOTOI0 HAYKOBUX ITO3UIIiH i MPpUHHATHUX 3aKOHOAABCTBOM (DOPM KpHMiHa-
ABHOI BiJIIOBiJAABHOCTI, & 3 iHIIIOTO — IMO3UILIMHM OKPEMHX HAYKOBIIiB
IIIO/I0 3aCTOCYBaHHS 3aXO/iB, III0 HE OXOIMAIOIOTHCH CHCTEMOIO KPUMiHAAB-
HOI BiZITIOBiJAABHOCTI Ta iX CIiBBiAHOIIIEHHAM. BkasaHe CbOromHi IpogoB-
XKye OyTH OUCKYCIMHUM IUTaHHAM. 3a Bu3HadeHHaM lO. B. Bayaina, He
€ KPHUMiHaABHO-IIPABOBHMH HOPMH, II0 PETAAMEHTYIOTH 3aCTOCYBaHHS
IIPUMYCOBHX 3aX0/[iB MEAWYHOI'0 Ta BUXOBHOTO XapakTepy [8, c. 286], 1110
MU HigrpumyeMo. [TuTaHHSa 3aCTOCYBaHHA IIPUMYCOBHX 3aXOiB MeINd-
HOTO XapaKTePy PO3TAINAIOTECS TAKOXK 9K KPUMiHAABHO-IIPABOBI BiTHO-
CHHH, III0 PEaAi3yIOTECS 3aBASKH IOAOKEHHSIM KPHMIiHAABHOTO IIPOLIECY -
aABbHOI'O 3aKOHOzaBCTBa. [Ipu IboMy peaaiszarlis mpas i 060B’I3KiB cy-
0’eKTiB MaTepiaAbHOTO KPHUMiHAABHO-IIPABOBOTO BiAHOIIIEHHS 3/IiHCHIO-
€TbCI B paMKaxX He TiAbKM KPHUMiHaABHO-IIPABOBHUX, a ¥ KPUMiHAABHO-
IPOLIECYaAbHUX MPABOBIIHOCHUH i 30BHI 0(DOPMAIOETECS Y BUTASII BCTA-
HoBAaeHUX KITK YKpaiHM IpaB03aCTOCOBHHUX AOKYMEHTIB [4, c. 96]. Ha
Hally AYMKY, OO0 BKa3aHOTO CAifl 04aTH, 110 40 HUX HaAeXaTh PillleHHA
CYIOBUX iHCTaHIIiH, BUHECEHHS SKUX € IX [IPeporaTUBOI0 B IIHUTAHHIX
L1010 3aCTOCYBaHHS IIPHUMYCOBHX 3aX0/iB MEINYHOI0O XapaKTepy.

3a BusHaueHHaM l. [. YyryHHIKOBa Ta iHINHNX YYEHHUX, 32 CBOEIO IOPH-
JOUYHOIO TIPUPOOI0 TaKi IIPaBOBi BiITHOCMHU MalOTh CX0XKi 03HAKH 3 Bi-
HOCHHaMHU «JlepKaBa-HEeOCyHH», I1I0 NO3BOASE PO3TASIAATH iX B OfHIiM
Kaacuikalliiiii rpymi 3 IpUMyCOBHMH 3aXOfaMH K MEOUYHOTO, TaK i
BHUXOBHOTO Xapakrepy. [Ipu 11boMy BueHHI 3p0OHB BHCHOBOK, III0 ITOPSL
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i3 IIpaBOBiIHOCHHAMHU KPHUMiHAABHOI BiATIOBiOAABHOCTI IIIE CAMOCTiHHO
iCHye TaKUM BHI KPUMiHAABHUX OXOPOHIOBaHUX ITPABOBIIHOCHH, 110 II0-
POMKYIOTBCH AiTHHAMH HEOCYIHHUX OCi0 i THX, IKi HE MOCATAU BIKYy KpPHU-
MiHaABHOI BignoBimaabHOCTI [9, c. 57-62]. BogHouac, Ha Hallly AyMKY,
BiIHOCHO 3aCTOCYBaHHS ITPUMYCOBHX 3aX0/1iB MEIUIHOT'O XapaKTepy CAiL
3ayBazkKHUTH, 110 HE [0 BCiX KaTeropiil ocib MoxKHa BilHECTU BKa3aHi BU-
CHOBKH HaBEIECHOTO YIEHOTO, OCKIABKH, HAIIPUKAA/I, III0ZI0 OCOOH, SIKa 3a-
XBOpiAa Ha MICHUXIYHY XBOpOOy BXKe IIiCAd BYHMHEHHS 3AOYHHY, BKa3aHe
CTOCYETBCS AMIIIE Ha IIEpio TEepMiHYy i OTPHMAaHOrO HEI TUMYaCOBOI'O
cTaTyCcy HEeOCyIHOI 0coOH, ax M0 if IIOBHOTO OMy>KaHHSH, ITiCAS YOTo BOHA
Oyme BimOyBaTH mpu3HadYeHe ITOKapaHHsd. Hallta HayKoBa MO3HUILd ITiaT-
BEPIKYETHCS IIe ¥ THM, 110 BiTHOCHO ITUTAHHS MipH CIIiBBiIHOIIEHHT iX
y IiAOMy Ta KOKHOT'O 3 HHUX OKPEMO IIIOA0 IIPHUMYCOBHX 3aXOMiB BHXOB-
HOTO i MEIUYHOTO XapaKTepy Ta KpPHUMiHaABHOI BillIOBIAAABHOCTI CHOTO-
[IHI y4eHi He MaloTh ogHocTaiHoi mo3utlii. Tak, 3okpema O. O. IBaHOB Ta
iHIII BYeHi 110710 TpobAeM IIPaBOIIOPYIIIEHHS i KpUMiHAABHOI BigIoBina-
ABHOCTI 3 ITUTaHb 3aCTOCYBaHHS IIPUMYCOBHUX 3aXO0iB MEIUYHOI'O i BUXO-
BHOTO XapaKTepy IIPOIOHYBAAU PO3TAIAATH iX IK (hOpPMU KPUMiHAABHOL
BigmoBigaabHOCTI. Taka MO3ULIiS AOCAIMHUKIB BUPaAXKaETHLCI B TOMY, L0
CyZ, OLIHUBIITY 06CTaBHUHU 3A0YHHY Ta OCOOHCTICTL 0COOH, KA H0TO BYH-
HHAQ, Ma€ IIPaBO BUHECTH OOBHHYBAABHHI BHPOK, OTHAK 3aCTOCOBYE II0-
KapaHH4 00 Takoi KaTeropii yMoBHO. Y IOJAABIINX JOCAIDKEHHSIX HaAy-
KOBeIlb 3MiHUB CBOIO HAyKOBy nosuttito [10, c. 48; 88-89], 1o, Ha HaIry
OYMKY, € TUCKYCiHiHOIO Ta He MO3Ke OyTH miarpuMmaHow. Tak, 6epydu y4-
acTh y OUCKycii 3 tux nuradb, /. B. Barpifi-lllaxmaToB BBazkaB KpUMi-
HaABHY BIAIIOBiIAABHICTH KOMIIAEKCHUM SIBUIIEM i IIPaBOBHUM HAaCAIIKOM
3AOYHHY Ta ITiAKPECAIOBAB, III0 BOHA PeaAi3yeThbCd B IIEBHUX (popMax, 110
3aKpillAeHO HOpMaMHU Pi3HHUX rasysei npasa. [lin ii peaaizaltiero mocain-
HUK IIPOIIOHYBAaB PO3yMiTH KOHKPETHI il CTOPiH IIEBHUX IPaBOBITHOCUH
3 IPUBOAY 3MiMCHEHHd IX IIpaB Ta 000B’I3KiB i BKa3yBaB, III0 CHCTEMa
¢opm peaaizaliii KpUMiHAABHOI BiATIOBiJAABHOCTI BKAIOYAE B cebe KpUMi-
HaABHO-TIPABOBI, KPUMiHaABHI, IIPOIleCyaAbHi Ta aaAMiHiCTpaTUBHO-IIpa-
BOBIi 3axoau. Y CBOIO 4epry, 3aX0Au KPUMIiHAABHOTO IIPUMYCY, Ha HOro
IOYMKY, OXOIIAIOIOTH IIOKapaHHd, 3aX0AH MEeIUYHOTO Ta BUXOBHOI'O Xapa-
kTepy [11, c. 130-131]. TobTo BUYEHHUI CXHASIETHCS IO TOTO, IO ITPUMY-
COBi 3aX0IH MEAUYHOTO i BUXOBHOIO XapaKTepy BHUCTYIIAIOTH 3acobaMu
peaaizamii KpuMiHaABHOI BiAIIOBIZAABHOCTI, 3 YUM HE MOXKHa IIOTOIH-
THCH, OCKIABKH 334 TAKOIO0 KATETopi€r0 KPUMiHAABHUX IPOBAKEHD Y Hasd-
BHOCTI HeMAae, Y1 He BUHOCUTBCSI OOBHHYBAaAbLHUHN BUPOK CYIY.

Y cBoro uepry M. III. ByderoBa 3Beprae yBary Ha Te, III0 Mipd KPHUMi-
HAABHOTO ITPOIIECYAABHOIO IIPHMYCY ITOBHHHI 3aCTOCOBYBATHCE OO 0CODH,
sSKa BYMHHAA KPUMiHaAbBHE [IPaBOIIOPYIIEHHS Y cTaHi HeocynHocTi. [IpaBo-
BOIO OCHOBOIO € CyCIIIABHO HebesrieuHe missHHd [12, ¢. 14]. AHaAOTIYHY TOYKY

30py HATPUMYIOTH ¥ iHmmi BueHi. 3okpema, 9. I. CoaoBiii 3a3HauaB, IO

263



ISSN 1999-5717 (Print), ISSN 2617-278X (Online). Bictk XHYBC - Bulletin of KhNUIA. 2020. Ne 2 (89)

3acobaMu peaaizaliii KpEMiHAABHOI BiZITIOBiTAABHOCTI € CAMOCTIHHI FOPUIH-
4Hi Jep:KaBHO-IIPUMYCOBi 3ax0ay: KpHUMiHaABHI IOKapaHHH, IPHUMYCOBi
3aX0OH MEAMYIHOIO i BUXOBHOIO Xapakrepy [13, c. 39], 1o He MoxKHa miaT-
pumatu. M. O. CTpy4KOB He IiATPUMY€E ITO3HUII0 010 BifHECEHHI IIPHU-
MYCOBHX 3aXOMiB MEQUYHOI0O XapaKTepy A0 KpUMiHaABHOI BiAllOBigaAb-
HOCTIi, OCKIABKH, 3 OTO TOYKHU 30Py, BOHU 3aCTOCOBYIOTHCH 10 HEOCYTHHUX
ocib, gKi He HigaararoTh KpUMiHaABHIHM BifmioBimaapHOCT [14, c. 77-78],
o Mu HiarpuMyemo. OKpiM yKa3aHOTO BYEHOTO, iHIIIi HAyKOBII TaKOXK
CXUASIIOTBCS [I0 TOTO, III0 BUKAIOUEHHSI KPUMiHAaABHOI BiAIIOBiIAABHOCTI
BinmoBigHO mo yuHHOTO KK YKpainu Mae Miclie 3a HasgBHOCTI 06CTaBHH,
110 BUKAIOYAIOTEh CKAAJ 3A0YHMHY Y BUMHEHHI CYCITIABHO HEOE3MeYHOro MIi-
SHHS (HEOCYyQHOCTi, HeJOCATHEHHS 0COO0I0 IIEBHOTO BiKy, Ka3yCy, HEIo-
GopHOi cuam Tomo) [15, c. 254-255].

Kpim 11p0r0, TaKi BUAATHI JOCAITHUKY HAITIOHAABHOTO KPUMIHAABHOTO
npaBa, gk M. I. Baxkanos, 4. 0. Korapartees, I1. C. MaTuieBCbKHUH,
B. B. Crammuc, €. M. CrpeasiioB, B. 4. Taui#i Ta iHI, HOTpUMyBaAsHUCh
iHITOI HAYKOBOI IO3MULIii, 3TiMHO 3 KO0 IIPUMYCOBI 3aX0AU MEIUYIHOTIO i
BHXOBHOTO XapaKTepy He HaAeXaTh 00 KPUMiHAABHOTO IIOKapaHHd Ta He
IIO0B’A3aHi 3 KPUMIHAABHOIO BifilloBigasbHicTIO [16, c. 211], 1m10 MU miaT-
puMyeMo i Haroaouryemo, 1110 A. B. Barpiti-lllaxmaToB BifHOCUB ix 110 3a-
XO[iB KPUMiHAABHO-IIpaBOBOro Irpumycy. A. B. HaymoB npu BumiAeHHi i
BU3HAYEHHI METOIB KPUMiHAABHO-IIPABOBOTO PETyAIOBAaHHA BifHiC OO
HUX: 3aCTOCYBaHHSsI CaHKI¥ KpPHUMiHAABHO-IIPABOBUX HOPM, 3BiABHEHHS
BiZl KPUMiHAABHOI BilTIOBiaABHOCTI Ta IOKApaHHS; 3aCTOCYBaHHS IIpHU-
MyCOBHX 3aXO/liB MEIWYHOI'O XapaKTepy Ta IIPHMyCOBe AiKyBaHHS [17,
c. 12]. BaacHy HayKOBY ITO3HIIiI0 BHCAOBUB TAKOXK OWH i3 CyYaCHHUX yde-
Hux I'. B. Hazapenko, akuii 3a3HAQ4YUB, 10 3aCTOCYBaHHA IIPHUMYCOBHX
3aX0/1iB MEIMYHOTO i BUXOBHOI'O XapaKTepy IOeAHy€e B cobi K IOPHINYHI,
TaK i MeAn4Hi o3HaKU. [lizicTaBy, IOPSIOK 3aCTOCYBaHHS Ta ITPUITHHEHHS
TaKHUX 3aXO[iB BU3HAUEHi 3aKOHOZIABCTBOM IIPO KpHUMiHAABHY BiAIIOBiza-
ABHICTB, IIPOLleAypa IIPU3HAYEHH Ta IX CKacyBaHHH, Y CBOIO Yepry, 3aKpi-
IIA€HA KPUMiHAABHUM IIPOIIECYaABHUM 3aKOHOAABCTBOM, & IIOPSI0K BHKO-
HAHHSA — KPUMiHAABHO-BHKOHABYHUM 3aKOHOIABCTBOM, Y IIiATBEPIKEHHSI
YOro BOHH € 3acobaMu came AepKaBHOro npumycy [18, c. 40-46].

[Ipu po3ragni MpaBOBOi CYTHOCTI IIPUMYCOBHX 3aXOIiB MEIMYHOTIO Xa-
pPakTepy CAin akIeHTyBaTH yBary Ha TOMY, 10 IIPUMYCOBI 3aX0q1 MEIU-
YHOTO XapakKTepy, K i [IoKapaHHs, € 3aX0aMU AEePKABHOIO IIPHUMYCY,
OIHAK BIAMIHHUMU BiJ IIOKapaHHS 3a CBOEI IOPUAWYHOIO ITPHUPOMOIO.
IIpu upomy, 3a BuzHaueHHAM B. O. MepKyaoBoi, IpHUMyCOBi 3aX00u Me-
OUYHOTO XapaKTepy, 110 3aCTOCOBYIOTECS A0 HEOCYAHUX OCi0, € 3axoqom
COLIiaABHOTO XapaKTepy CYCITiABCTBA Bifl TOBTOPEHHS CyCITIABHO Hebe3rIe-
YHUX OiTHb 0COOH, IKa Ma€ po3aaau y rcuximi. OTke, 3a CBOEIO CyTHICTIO
TaKi 3aX0[lH € AIKyBaAbHO-pealbiAiTaIlifHUMU 1 MAIOTh MELIO iHII IriAi,
HiXK ITOKapaHHs, 30KpeMa, HacaMIepen, O0OB’I3KOBICTH AiKyBaHHS
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ocobu (He3aAexKHO Bif ii BoAi), a TAKOXK ITOIIEPEPKEHHS BUNHEHHSI HOBOIO
CycCHiabHO Hebe3neyHoro misgHHg [4, c. 135-142]. BogHodyac okpeMi BYeHi
BHCYBaAU OiABIII OOIIABHY ITPOIIO3HUILIO BiTHOCHUTH, 30KpeMa, ¥ IpUMY-
COBI 3aX01 MEIUYHOI0 XapaKTePy [0 [epeayMoB Ta IIiCTaB 3BiAbHEHHS
ocobu Big KpUMiHAABHOI BiAIloBigaAbHOCTI. CAiZl oxapakTepu3yBaTH I10-
3HIII] CyYaCHUX HAYKOBIIB, OIABIIICTE 3 SKHUX JOTPUMYETHCSI TOYKH 30D,
3TiTHO 3 KO0 IPUMYCOBI 3aX0aU MEANYHOTO i BUXOBHOI'O XapaKTepy He
€ KpUMiHaABHUM IIOKapaHHAM i B3arasi He MOB’d3aHi 3 KPUMiHAABHOIO
BiamoBigaabHicTIO. [IOSICHIOETECH HABEAEHE TUM, 110 TaKi 0COOH BUMHUAN
3A0YHH y CTaHi HEOCYZIHOCTi, 3aXBOPIAM Ha IICHXiYHY XBOPOOy 4O BHHE-
CeHHd BUPOKY abo mix dac BimOyBaHHA nokapaHHd. KpiM I1BOTO, SIKIIO
XapaKTepu3yBaTH iX I0pUAUYHY IIPUPOAY, TO HAEThCA IIPO T€, IO IIpU-
MYCOBI 3aX0I MEAUYHOTO XapaKTepy € 3aX0aMHU AePKaBHOTO IIPUMYCY,
SKi IPU3HAYAIOTHCS, IIPOAOBKYIOTHCH, 3MIHIOIOTHCS Ta IIPUIIHHAIOTHCS
TIABKH B Cy/IOBOMY HOPSIKY. [X 32CTOCYyBaHHS HE 3aA€XKUTH Bifl 6asKaHHS
i BOAI IICHUXIYHO XBOPOi AtoauHU. [IpuUMyCcOoBi 3aXoqu AIKyBaHHS IIpHU3HA-
4aroTbCd ocobaM, fKi BUYHHUAU 3A0YHH, II0 HependadeHo 3aKOHOM IIPO
KPUMiHaABbHY BiAIIOBiIAABHICTD, 1 TIABKU CyZOM, aA€ BOHU HE HECYyTb B
cobi TmoKkapaHHS, OCKIABKHM HE € KapoIo Ta He MAaloTh Ha METi BUIIpaB-
A€HHS TICUXi4HO XBopoi ocobu. H. ®d. KysHeroBa 3a3zHaduaa, IO 3 IIHX
OUTAaHb MOXKHA BECTH MOBY ¥ PO TaKUY crenupiyHUi B 3BIABHEHHS
BiO KpUMiHaABHOI BiAIIOBigaAbHOCTI BignoBizHo a0 4. 3 cr. 19 KK Ykpa-
iHM, y 4. 1 gKoi #imeTbca Mpo 3BIABHEHHS Bif moKapaHHS THUX OCi0, aki
TIicAsI BYMHEHHS 3A04YHUHY 3aXBOPIAYM HA IICHUXIYHY XBOPOOY, 1110 I1030aBASIE
iX MOXKAMBOCTI YCBiIOMAIOBaTH (PaKTUYHUIH XapaKTep Ta CYCIIiABHY He-
6e3neuHiCTb CBOIX mAi#l (be3misabHOCTI) ab0 KepyBaTH HUMH — 4. 3 cT. 19
KK Ykpainu (nmo3basasie ii MOKAMBOCTI yCBiTOMAIOBaTH CBOI Aii). ¥ 11b0My
BUIIKY CAiZl BECTH MOBY He IIPO 3BiAbBHEHHS BiJ ITOKapaHHS, a IIPo 3Bi-
ABHEHHS BiJl KpUMiHAaABHOI BiZlTIOBiIAABHOCTI, OCKIABKH Oco0la, sKa 3a-
XBOpiAa Ha TICUXIYHY XBOPOOy OO0 PO3TASIAY CIIpaBU B CyAi abo B mepion
TAKOTO PO3TASIy, He MoxXKe OyTH 3acymkeHa [19, c. 152]. BiamoBigHo 10
4. 3 cr. 19 «Ocynuicte» KK Ykpainu mo Takoi ocobu 3a pillleHHIM Cyay
MOXKYTh 3aCTOCOBYBATHCS IIPHUMYCOBI 3aX0OAM MEIHUYHOTO XapakTepy, a
micAsl Oy>KaHHS Taka ocoba MOKe MMigAdraTH IOKapaHHIo. 3rigHo 3 4. 4
ct. 95 KK YkpaiHnu y pasi IpUIIMHEHHS 3aCTOCYBaHHS IIPHUMYCOBHX 3aXO0-
[iB MEIUYHOTO XapaKTepy Yepe3 BUAYKAHHS 0COOH, sIKi BYUMHUAU 3A0YUH
y cTaHi ocymHOCTi, ase 3aXBOpPIAM Ha IICHXIiYHYy XBOPOOY [0 ITOCTAHOB-
A€HHSI BUPOKY, [IiJASITAIOTH [IOKAPAHHIO Ha 3araAbHUX 3acafiax, a 0codH,
SIKi 3aXBOPIAY Hif Yac BiAOyBaHHS MOKapaHHS, MOXKYTh IIiJAATATH I101a-
ABIIIOMY BiOyBaHHIO ITIOKapaHHsd!.

! KpuMiHaabHUY KOAEKC YKpaiHU: YHHHE 3aKOHOAABCTBO i3 3MiHaMHU Ta [0-
noBHeHHAMH Ha 16 BepecHa 2019 p. : odiw. Tekcer. KuiB : Aaepra, 2019. 214 c.
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TakuM 4YMHOM, Ha MEPIIOMY €Talli KPUMiHAABHOTO IIepPeCcAiLyBaHHS
ocobu, gKa BYMHHAA 3A0YMH, a MOTIM 3aXBOpira Ha IICUXIYHY XBOPOOY,
Take IEPeCAiyBaHHA THUMYaCOBO IIPUIIHHSETHCA i Cy[ IpU3HAYaE IIPU-
MYCOBIi 3aX01 MeOUYHOTro Xapakrepy. CAizl 3a3Ha4YUTH, 1110 1€ € TUMYa-
COBHM 3BIABHEHHSIM OCOOHM BiJ KpPUMIiHaABHOI BiAIIOBiZAABHOCTI, ase
TIABKY Ha MIePioa A0 BUAYKaHHA Takol ocobu. BomHodac gKIIo Taka ocoba
He OyzKa€ IIPOTATOM CTPOKIB JaBHOCTI, TO BOHA IIiIASITAE 3BIABHEHHIO Bif
KpHUMiHAaABHOI BiITIOBiMAABHOCTI Ha 3araAbHUX ITiIcTaBaxX BiAIIOBIIHO 10
ct. 49 KK Ykpainu. Ogaak B. B. CBepuKOBUM HarIpariboBaHO KOHIIEIIIIO,
4Ky HiATPUMYIOTH OKpEMi BUE€Hi, Ipo Te, 10 HeoOXimHO AIKyBaTH 0co0y,
gKa BUYMHHAA CYCITIABHO HeOe3IleyHe MiTHHS y CTaHi HEOCYTHOCTI, a IiCAS
il omy:KaHHS CTOPOHA OOBHMHYyBadeHHS [TOBHHHA NPUHMHATH PillleHHS
o0 KBaaidikallili KpUMiHAaABHOTO MPABOIOPYIIEHHS Ta BHU3HAYHUTH
#oro o6CTaBUHH, IPOBECTH JOCYAOBE IIPOBAIXKEHHS Ta HAAATH MaTepi-
aAy KpUMiHaABHOIO MPOBa/KeHHs 0 cyny. Cyans IOBHHEH BUPIIIHUTH
IUTAHHY 1010 IIPOBENEHHS CYLOBOTO PO3TALLY Ta YXBAaAUTHU BHPOK [20,
c. 509]. Taka KoHIIeNIis, HA HAIly AYMKY, He MOXe OyTH HiarprMaHa,
BpaxoBYIOYH HaIliOHAABHI JIOKTPUHAABHI [IiIXOAM Ta YHHHE KpUMiHaAbHE
1 KpUMiHaABHO-TIPOILIECYaAbHE 3aKOHOABCTBO, 3TiAHO 3 SIKUM BifTHOCHO
ocobu, ssKa BUMHUAA 3A0YHH y CTaHi HEOCYAHOCTi, He MOXe OyTH BUHe-
CEHO BUPOK.

OcraHHi pOKH B HalliOHAABHOMY KpHMiHaABHOMY IIpaBi IIPOJOBIKYE
BIOCKOHAAIOBATHCS TEHAEHIld [0 HalpalfoBaHHs HAyKOBOi MO3UIIi 3
IIPUBOLY BHUIIE3a3HAYEHUX AUCKYCIMHUX ITUTaHb, 30KpeMa I10/I0 Po3Me-
JKyBaHHS IIOHSITH «3BIABHEHHS BiJi KPUMiHAABHOI BiJIIOBiZaABHOCTI» Ta
«BUKAIOUYEHHSI KPUMIHAABHOI BiAIIOBiJAABHOCTI», III0 MiATPUMYy€E 3HAUYHA
KiABKICTb HAyKOBILB. Po3Me:KyBaHHA IIOHSTH «BUKAIOYEHHS BiAIIoBiza-
ABHOCTI» Ta «3BiIABHEHHS 0COOH Bil KpUMiHAABHOI BiATIOBiZAABHOCTI» PO-
3rASIAEThCA TAKOXK Y CydacHil Teopil mpaBa. 3okpeMa, IPUXUABHU-
KaMH TaKoOi TOYKH 30py 3a3HadaeThbCs, II0 B MEPLIOMY BHIAAKYy MU
Ma€eMO CIIpaBy 3 MPaBOIIOPYIIEHHSIMH, 3a dKi Bi[lIOBiIaABHICTh HE Ha-
CTa€ BHACAIIOK MEBHUX IPUAHUYHUX YMOB YU (PI3MYHOTO CTAHY 0COOH,
B APyroMy — BiAIIOBiZaABHICTE y2Ke Ma€ Miclie i ¥aeThca BUKAIOYHO IIPO
IpaBOBi MiCTaBU MOXKAWBOTO 3BIABHEHHS BiJ IOKapaHHS Ta BUKAO-
4eHHS IiACTaB BiAloBimasbHOCTI. [Ipu oMy 3ayBasKy€eThCs, 110 3BiAb-
HEHHS BiJ BiANOBiZAABPHOCTI Ma€e cBol crieludiyHi ImiacTaBu, BiaMiHHI
Bin migcTaB BUKAIOYEHHS Bi[IIOBiIAaABHOCTI. BUKAIOUEHHS KpHUMiHAAB-
HOi BignoBimaarHOCTI 3a yMHHUM KK YKpaiHu mae miciie, Hanmpukaam,
IIPH MaAO3HAYHOCTI AigHHA (4. 2 cT. 11), BUMHEHHI 0CO00I0 CYCIiABHO
Hebe3mewHoro misHHS, rnepebaderHHoro KK Ykpainu, y craHi HEOCyZHOCTI
(4. 2 cr. 19). Y nux BUnIagKax Taka ocoba, gk nepenbadae KK Ykpainu, He
migadrae KpUMiHaABHIM BiATIOBiAAABHOCTI 32 BYMHEHE (4. 2 cT. 19, 4. 2
cr. 385, 4. 2 cT. 396) abo 3a BUMHEHE HEIO, He TATHE 3a COO0I0 KPUMiHAABHOT
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BigmoBigaabHOCTI!. SKINO K aHaai3yBaTH KpPHUMiHaAbHE IIPOIIECyaAbHE
3aKOHOZIaBCTBO, TO CAifl HaBecTH oKpeMi BUCHOBKHU /1. C. CaiHBKA IIPO Te,
110 BYEHi-IIPOIIECYaAICTH HATOAOIIYIOTH Ha TOMY, 1110 YHHHE 3aKOHOIaB-
CTBO He BH3HAYae€ IIPOIIECyaAbHOr0 3MicTy HeocyaHocTi. OHI BUeHi BKa-
3VIOTB, 1110 ¥ KPUMiHAABHOMY IIPOIIEC] iCHy€E iHCTUTYT HEOCYAHOCTI, SKUM
MICTHUTE Y CBOEMY CKAA/i IIPOIIECyaAbHI HOPMHU, 1110 BU3HAYAIOTH IIOPSI0K
IpU3HAYEHHd Ta IIPOBEAEHHS IICHUXiaTPUYHOI €KCIIepPTH3H, O3HatoM-
A€HHI 3 BUCHOBKOM, CKAQJIAaHHS KAOIIOTAHHS ITIOZI0 3aCTOCYBaHHS IIPH-
MYCOBHX 3aXO[iB MEAUYHOIO XapaKTePy, IPOBEAECHHS CYI0BOTO PO3TAILY
Ta CKAQAaHH4 i IIPOTOAOIIIEHHS YXBAAU CYy, IOPSI0K 3HAXOKEHHS Ha
AIKyBaHHi Ta 3BIABHEHHS Bifl AiKyBaHHS, a iHIIII BU3HAYAIOTh TEOPETUYHI
IIPOTaAMHN YHHHOIO 3aKOHOAABCTBA BiJHOCHO 3MICTy 3aCTOCYBaHHS
IIPUMYCOBUX 3aX0/liB MEAUYHOI'O XapaKTePy, MipH AiKyBaHHSI, ITiCAT YOTO
BKa3yIOTb Ha HEOOXiAHICTHL 3aCTOCYBaHHS IIOAOXKEHBb KPHMIHAABLHOTO
IIPOIIECYaABHOTO iHCTHTYTY IIIOZI0 IIiTO3PI0BAHOTO, OOBHHyBadeHoro [21,
c. 182], 10 Mu migTpuMyeMo.

BHCHOBKH

Hocaimxenns HayKoBUX 11o3uLlii i HopMm KK Ykpainu Ta nmoaoxxkens KITK
YKpainu 00yMOBAIOE BUCHOBKH III0/I0 HACTYIIHOI TEOPETHUYIHOI KOHCTPYK-
11ii 3acTOCYyBaHHA IPUMYCOBUX 3aXO0/liB MEAUYHOTO XapaKTepy: BCTaHOB-
A€HHS (PaKTy BUMHEHHS KPUMiHAABHOTO IIPABOIIOPYIIIEHHS KOHKPETHOIO
0co0010; ITiCAT IIPOBEAEHHSI CYIOBO-IICHXIaTPHYHOI €KCIIEPTHU3HN BH3HA-
YeHHs, III0 TaKa ocoba € MCHUXIYHO XBOPOIO Ta Ha ii migcraBi He MoOXKe
OyTH OCYyIHOIO; TaKa 0coba € CyCIiAbHO HeOEe3IIeYHOIO AT CYCIIIABCTBA Ta
IIOBHHHA OyTH 130AbOBAHOIO Ha IIePiol IPUMYCOBOTIO AiKyBaHHS. 3a Bifl-
CyTHOCTi X04a 0 OMHOTO 3 eAEMEHTIB BKa3aHOI KOHCTPYKIIil He MoxKe OyTH
3aCTOCOBaHO IIPUMYCOBi 3aX0qH MEAUYHOIO Xapakrepy. OIHIOYH IIe-
BHi HAYKOBI IT03UIlI OKPEMHX YIE€HUX Ta HAyKOBHUX IIKiA i3 KPUMiHAAB-
HOTO IIpaBa Ta IIPOLIECY, CAif 3pOOUTH y3araabHEHHS, III0 BOHU 6a3y-
IOTbCS Ha BHUXIIHOMY IIOAOXKEHHI PO Te, III0 OCHOBHOIO CKAAI0BOIO
KPHMiHAABHOI BiITIOBIAAABLHOCTI € 3aCyIKeHHS 0COOH, YXBaAeHH OOBUHY-
BaAbHOI'O BHUPOKY CyAy, B SIKOMy HaJa€TbCd IIpaBOBa OILliHKA MiTHHS Ta
KOHKPETHOI 0CcOo0OHM, Ka HOro BYMHUAA, a IIPU 3aCTOCYBaHHI IIPHUMYCOBHUX
3axXOfliB MEOMYHOI'O XapaKTepy TaKe pillleHHsS He BUHOCHUThCA. 3icTaB-
A€HHS YUHHOT'O HalliOHAABHOT'O KPUMIiHAABHOI'O i KPUMiHAABHOTO IIPOLIECY-
aABPHOIO 3aKOHOJABCTBA [1a€ MOXKAUBICTH OL[iHIOBATH IIPUMYCOBI 3aX0qu
MEAMYHOTO XapaKTepy IPUMYCOBUMH 3aX0JaMU KPUMiHAABHO-IIPABOBOTO
XapakTepy SK TaKUMH, III0 3aCTOCOBYIOTHCS B MeXKax KPUMiHAABHO-TIpa-
BOBHUX BiJHOCHH CTOCOBHO 0Ci0, SIKi BYMHHAU CYCIIABHO Hebe3redHe mi-
SHHA, OyAM XBOPHMH Ha TIEeBHI BUIY IICHXIYHUX 3aXBOPIOBAaHb HA MOMEHT
BUMHEHHS 3A04YMHY. 3a pes3yAbTaTaMH OUCKYCil 3 IIOpPYIIEeHUX ITUTaHb

1 Tam camo.
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BHOKPEMACHO TEHIEHINI0 CTOCOBHO CYYaCHOIO PO3BUTKY HAIIPSIMKY Y
KPHUMiHaABHOMY IIpaBi HMIOAO BiAMEXKyBaHHH IIOHATH i CYTHOCTI «3BiAb-
HEHHdA 0coOHM Bi KPHUMIiHAABHOI BiIlTIOBIIAABHOCTI» TA «IOKapPAaHHS» Bil
«BUKAIOUYEHHs TAKOI BiAIIOBLIAABHOCTI» T HASBHOCTI Ta BHOKPEMAEHHS
IpHU IIBOMY iHIIIOTO HAIPSIMKY — «KPHMiHAABHO-IIPABOBOTO IIPHMYCY».
IIpu LBOMY CAiZl OKPEMO BHUIIAUTH JOCAIIKEHHS IIOZ0 OCi0, Ki 3aXBopiAn
HAa IICUXiYHY XBOPOOY BXKe ITiCAST BUMHEHHS 3A0YHHY, a00 IIpU BiaOyBaHHI
TIOKapaHHS B MICIEX IT030aBACHHS BOAi, III0 HAAEXKHUTH O IIPOIIECYaAb-
HOT'0O MEXaHi3My TUMYaCcOBOI'0 BiATepMiHyBaHHS IIPU3HAYEHOTI'0 KpHUMiHa-
ABHOT'O TIOKapaHHs. Pe3yAbTaTH [OOCAIMKEHHS CHiBBiIHOINIEHHS HOPM
KPHUMIHAABHOIO i KDUMiHAABHOTO IIPOIIECYaABHOI'0 3aKOHOAABCTBA 11010
3aCTOCYBaHHS IIPUMYCOBUX 3aX0/IiB MEANYHOTO XapaKTepy HiATBepIKye
i mpeacTaBAsSe MeXaHi3M B3aeEMO/il Ta peaaizaliii MaTepiaAbHOTO i IIpolie-
CyaABHOTO IIpaBa IIoA0 3abe3IledeHHs 3aBAAaHb KPHUMIHAABLHOTO IIPOBAa-
mxeHHd BinnmosigHo 10 cr. 1 KK Ykpainu Ta cr. 2 KIIK Ykpainu. BogHo-
Yac JIOCAIIKEHHSI B IIbOMY HAIIPSIMKYy TPHUBAIOTh, 4 MOPYILIEHi y CTaTTi
TIUTAHHS [iIAITAaI0Th OKPEMOMY JOCAIIKEHHIO.
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Turenko D. V. Problematic issues of Criminal and Criminal
Procedural Legislation in Applying Coercive Medical Measures

The author of the article proves that the possibility for a court to apply coercive medical
measures to an insane person who has committed a socially dangerous act is regulated by the
norms of the law on criminal liability and the provisions of the criminal procedural legislation
of Ukraine. Their implementation is carried out in the interaction of substantive and proce-
dural law, in particular in certain forms of criminal liability and in measures that are not
covered by criminal liability, but are called criminal coercion, and is resolved through indi-
vidual procedural institutions. The scientific positions of certain scholars and representatives
of scientific schools on these issues were studied. On their basis the author expressed a number
of own conclusions on problematic and debatable areas and issues raised in the article. Based
on the results, the author of the article made some conclusions about the application of coercive
medical measures: establishing the fact of committing a criminal offense by a specific person;
after a forensic psychiatric examination to determine that such a person is mentally ill and
according to its results cannot be sane; such a person is socially dangerous to society and must
be isolated for the period of involuntary treatment. In the absence of at least one of the elements
of the specified structure, coercive medical measures cannot be applied. The author made gen-
eralization, based on the initial provision that the main component of criminal liability is the
conviction of a person, the adoption of a court conviction, which provides a legal assessment
of the act and the specific person who committed it. Comparison of the current criminal and
criminal procedural legislation provides an opportunity to assess coercive medical measures
by coercive measures of a criminal law nature, as those used in criminal law relations against
persons who committed a socially dangerous act, are ill with certain types of mental illness at
the moment of the commission of a crime. The tendency of modern development of the direction
in criminal law about delimitation of concepts and essence of "release of the person from crim-
inal liability" and "punishment" from "exclusion of such responsibility" and existence and
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allocation at the same time of other direction - "criminal coercion" is distinguished. At the same
time, the conclusions concerning persons who fell ill with a mental illness after the commission
of a crime or while serving a sentence in places of imprisonment that relate to the procedural
mechanism of temporary suspension of the imposed criminal punishment, were singled out.
The results of the study of criminal and criminal procedural legislation on the application of
coercive medical measures confirm and present the mechanism of interaction and implemen-
tation of substantive and procedural legislation to ensure the objectives of criminal proceed-
ings under the Art. 1 of the Criminal Code and the Art. 2 of the Criminal Procedural Code of
Ukraine.

Key words: correlation, insane person, socially dangerous act, sane person, court,
scientific position, criminal responsibility, forensic psychiatric examination, mental
illness, crime, punishment, postponement of punishment, compulsory treatment.
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