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OpueinaneHa cmammst

IIocTaHOBKaA NpobaeMH

HesasezxxHo Big popMu nep>KkaBHOTO IIPaBAIHHS, IEPKABHOIO YCTPOIO
Ta AEP3KABHOTO ([IOAITHYHOTO) PEXMMY IOPHUAWYHA BiAIIOBIAAABHICTH €
OfHi€I0 3 rapaHTilt mi€eBOCTi Bciel mpaBoBOi CHCTEMH B3araai Ta IpaBa
30KpeMa.

EdexTuBHicTS Aif IpaBa K COIiaABHO-IIPABOBOTO PETYASTOPA ITOBE-
JIHKW AIOZIEH Y CYCITIABCTBI IIEBHOIO MipOIO 3aA€KUTBH Biff YCIHIIITHOCTI
peaaizaiiii, BTiA€HHS B 3KUTTH IOPUANYHOI BiAIIOBiAAaABHOCTI.
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IOpuaydHa BiAIOBIIAABLHICTE € CKAQIHUM IIPABOBUM SIBUIIEM, SIKE
YMOBHO MOXKHAa VSIBUTH Ta OOCALIUTU dYepe3 HU3KY CKAAIOBUX YaCTHUH
(eaemeHTIB). Y CYKYyIIHOCTi Ta B3a€MOZIi I1i eAeMEHTH (CKAaI0Bi) CTaHOB-
ASITB IOCAIKyBaHe IIPaBOBE IBUIIE, PO3KPUBAIOTh HOTO CyTHICTbD i 3MICT,
THOCEOAOTIYHY 1 aKCiOAOTIYHY IPHUPOY.

[TporiecyaabHa CKAQZIOBA € OHUM i3 CyTTEBUX €A€MEHTIB IOpUINIHOL
BignoBimasbHOCTI. FOpuaMdHa BiAIOBinaABHICTE — I1e IepeadadeHi cCaHK-
LiIMKM HOPM IIpaBa ¥ 3abe3nedeHi MOKAWBICTIO 3aCTOCYBaHHA epzKa-
HOTO IIPUMYCY HECIIPUSITAUBI HACALIKY 0COOKMCTOrO, MAXHOBOIO YU Opra-
HizalifiHOro xapakTepy, SIKHMX BiAIIOBiIHWH Cy0€KT IIpaBa 3a3Hae 3a
BYHHEHE IIPABOIIOPYIIEHHS Ta sIKi IPOIeCyaAbHO 3aKPIIACHO B mependa-
YEeHOMY 3aKOHOZABCTBOM ITOPSIAKY [1], BOHA peaai3yeThcs caMe Yepes HH-
3KY IIOCAIIOBHUX i, SIKi CIIPSIMOBAHO Ha JOCATHEHHS BiAIIOBIAHOI METH.

JIOCAITZKEHHS IIPOLleCyaAbHOI CKAAOBOI IOPUANYHOI BiAIIOBiZAABHO-
cTi, 3 0MHOTO OOKY, PO3KPUBAE CYTHICTE IIHOTO IIPABOBOTO IBUIIA, a 3 iH-
ILII0T0, — TIEBHOIO MipOIO I03BOASIE BIIAMBATH Ha e(peKTUBHICTE HOTo pea-
Alzarrii.

CraHn mocAizzkeHHsI npodoaeMHu

B ropumonyHil AiTepaTypi IHTaHHS IOPUANYHOI BiAmoBimasbHOCTI mocai-
[OKyBaAu Taki BueHi, gk 1. A. Be3kay6uii, C. B. Bo6poBHuK, B. K. I'punyxk,
A. M. 3aBaabuuii, P. 9. Baganw, O. B. IBanenko, M. 1. Kosrobpa, A. O. Maka-
peuko, H. M. ITapxomeHnko, H. M. Ownimenko, C. I1. ITorpebnaxk, T. 1. Tapaxo-
Hud, O. /. TuxoMupoB Ta iH. Y CBOIO 4epry, IpobAeMaTHKa IOPHUAUIHOTO
IIPOLIECY MAOCAimKyBasachk y pobotax C. C. AaekceeBa, 1. B. Aramanuyka,
B. M. l'opmrenroBa, M. C. Kearmana, O.I'. Ayk’sHoBoi, M. B. MaxkcroriHa,
C. M. OaetirikoBa, A. O. [IaBaymunoi, I. M. ITorpi6aoro, O. O. CumopeHKo,
0. €. CoamaroBoi Ta iH. [IpoTe mmporiecyasbHa CKAaI0Ba IOPHUANYHOL BiAIoBi-
JAABLHOCTI I1Te He nepeOyBasa B IIEHTPi yBaru BUEHUX — TEOPETUKIB IIpaBa.

MeTa i 3aBZaHHSI ZOCAiIKEHHST

Y 3B’a3KYy i3 3a3HAQYEHUM II0CTABACHO METY BU3HAYUTH Ta IIPoaHaAizyBaTH
IIPOLIECYaABHY CKAAIOBY IOPHUANYHOI BiAmoBimaabHOCTI. g MeTa KOHKpPETH-
3YETBCH Yy TAKUX 30800HHSX: JOBECTH HAABHICTH IIPOIIECYaABHOI CKAAIOBOL ¥
3MicTi IOpUANYHOI BiATIOBIAAABHOCTI, IpOaHAaAI3yBaTH CyTHICTD L€l CKAaIO-
BOI y MéexKax JI0CAIZKyBaHOTO [IPaBOBOIO SBHIIIA.

Hayxona HOBH3HA AOCAiIIIKEeHHSI

YIOCKOHaA€HO TEOPETUYHI YSIBAEHHS IIPO 3MICT i CyTHICTH IIPOLECYaABHOI
CKAOBOI IOPHANYHOI BimnmoBimasbHOCTi. OOGIPyHTOBAHO, IO, IIO-TIEPIIIE,
IOpUAMYHA BiAIIOBiAABHICTE HACTAE AHIIIE 33 YMOBU HASIBHOCTI HEOOXimHUX
migcTaB, 0 SIKUX HAAEXKUTH i IIPOIleCyaAbHA IIiICTaBa; IIO-APYTe, IOPSIOK
IIPUTATHEHHS 10 IOPUANYIHOI BiATIOBIIAABPHOCTI BU3BHAYAETECH HOPMAaMH IIPO-
LIECYaABHOTO IIPaBa; IO-TPETE, OPUANYHA BilTIOBIIaABHICTb PeaAi3yeThCs de-
Pe3 IIpaBO3aCTOCOBHY HiSIABHICTH AEPKaBH.
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BHKAa,ll OCHOBHOTI'O MaTepiaAy

Peaaizartis ropuaudHOI BillIOBiZaABHOCTI Ma€ IE€BHI IOPAIOK i IIpolieaypy
3AificCHeHHs. Y MexXaHi3Mi MOKAa[aHHS OPUAWYHOI BiAIIOBimaAbHOCTI Ha
oco0y icCHye HH3Ka CTafill, IPeICTaBACHUX IIOCAIIOBHICTIO BiAIOBIMHUX HOP-
MaTHUBHO3aKpinAeHux fAiti. CyKyNIHICTb BH3HAYEHUX IIPABOM IIOCAILOBHHX
IIPOILIECYaABHHUX [ili, CIIpsIMOBaHUX Ha 3abesredeHHsT peaaizallil mpaBoOBHX
MIPUIKCIB iHAWBIAyaABHO BU3HAUEHUMH Cy0 €KTaMU IIpaBa, y 3araAbHOMY BH-
TASI/Ti € TIPOLIECYaABHOIO CKAAIOBOIO FOPHUANYHOI BiAIOBiAaABHOCTI.

O0HUM 13 3a2a/TLHOMEOPEMUUHUX HAYKOBUX APRYMEHMI8 HA KOPUCMb HA-
sI8HOCMI NPoUeCcyanbHOI CK1ados8ol Yy amicmi ma CYmHoCmi ropUOUUHOT 810Noesi-
danbHOCMI € me, W0 Ue npasose sisulle peaisyemocst uepes npaso3acmoco-
8HY OLSLIbHICMb 0epaKasu.

IOpuamyHa BiANOBiAAaABHICTS BUHUKAE B PE3YABTATI IIPaBOIIOPYIIIEHHSH,
BYMHEHHS 00’€KTUBHO IIPOTUIIPABHOIO AiTHHS Y BUBHAYEHUX 3aKOHOM BHIIA-
arax. [Ipu 11boMy 3rafaHi IIpaBOMIOPYIIEHHS, 00’€KTUBHO IIPOTUIIPABHE [Ii-
SHHA (Y BUSHAUYEHUX 3aKOHOM BHIIAIKaX) SIBASIOTH COO0I0 IOPUANIHU (PaKT,
110 ITIOPOKYE IIPaBOBi BiTHOCHHH BiAIIOBiIaABHOCTI. 3BEPHIMO yBary Ha Te,
110 Y IIPaBOBUX BiTHOCHHAX IOPHUAMYHOI BiAIIOBIMAABHOCTI, K IIPAaBHAO, Of-
HI€I0 i3 CTOPIH BHCTYIIAIOTH AEpPKaBHI OpraHU (HAIIPHKAA, IIOAIIlis, IIPOKY-
patypa, Cya), HaliAeHi Aep:KaBHO-BAQIHUMH IIOBHOBa’KEHHSMH, SKi 3aCTO-
COBYIOTH HOPMH IIpaBa 3 METOI0 BHPIIIIEHHS Ta BPEIYAIOBAHHS KOHKPETHHX
KUTTEBUX CUTyAaIlil.

K IHCTHTYT 00'€KTHBHOTO IIpaBa IOPUAMYHA BiAIOBIIAABHICTE — CTATH-
YHe SIBUIIE, BOHA € CYKYITHICTIO HOPM IIpaBa, 1110 3aKPillAIOIOTH HECITPHUSA TAUBI
HacCAinKHu ocobucTOoro, MafHOBOTO YH OPTaHi3alliffHoOro xapakrTepy, SKUX Bia-
noBimHUE Cy0’eKT IpaBa 3a3HaE 3a BUHMHEHE IIPABOIOPYIIEeHHS. IIpoTe sK
€AEMEHT 3MICTy IIPaBOBiJHOCHH IOPHANYHA BiAIIOBiIAABHICTE € AMHAMIYHOIO
IIPaBOBOIO KATETOPI€0, 1110 BUHUKAE Ta PO3BHBAETECS B MeXKaX KOHKPETHOI
CyIIepedKH IIPO IIPaBO, Y MeKaxX KOHKPETHHUX ITPAaBOBHUX BiIHOCHH OXOPOH-
HOTO XapakTepy. [Ipu iboMy, K IIpaBHAO, Y TAKOTO POy IIPABOBHUX BiTHOCH-
HaX OJHICI0 CTOPOHOIO BHUCTYIIAE€ [Aep:KaBa, a IHIIOK — IIPABOMIOPYIIHUK.
«CrIoyaTKy B 3aKOHOZABYOMY aKTi KOXKEeH BHIIAI0K HEBUKOHAHHS 000B’a3KYy,
i3 3a3Ha4YeHHAM Horo BiAMIHHHX (KBaaidiKyrouMx) 03HAK BU3HAYAETBCH SIK
IIPaBOIIOPYILIEHHS, a oillitiHe 3aTBepAZKEHHS 3 OOKY Aep3KaBU IIPO CKOEHHS
0CO00I0 TIPABOIIOPYIIIEHHS — PO3TASIAAETECS Y MeXKaxX IIPABOBOTO CIIOPY, CTO-
pOHaMH SKOTO € 3 OJHOTO OOKy [ep:kaBa, a 3 iHIIIOTO — IIPABOIIOPYIIIHUK»
[2, c. 27].

B ropuanyHiit HAyKOBilt AiTepaTypi AesKi aBTOPH B MexXax IHCTUTYTY
IOPUAMYHOI BiAIIOBiZaABHOCTI BUOKPEMAIOIOTE ABa ii pisHOBUAM — IIPUBATHO-
IpaBOBYy Ta IIyOAIYHO-TIPABOBY BIAIIOBimaA®RHICTE [2; 3, c. 34-35; 4]. Ilpu
IIBOMY 3 IIEPIIIOTO MIOTASIAY aHAaAi3 BHOKPEMACHHX OCODAMBOCTEN 3a3HAYEHUX
BHIB IOPUAWYHOI BiIIOBiZAaABHOCTI, Ha HAaIIy AYMKY, MOXKE IIPU3BECTH [0
TIOBEPXHEBOIO XUOHOBOTO BHCHOBKY IIPO Te, II0 IIPHUBATHOIIPABOBA BiAIIOBI-
JAABHICTE peaAi3yeThcsl He Yepe3 IIPaBo3aCTOCOBHY MiSIABHICTD.
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Tak, Hanpuraan, C.l. BepminHiHa 3a3Hadae, 10 iCHye aBa «IIPaBOBi
TUITH» IOPUAWYHOI BiAIIOBIAAABHOCTI: IOPHUAMYHA BiAIIOBIOaABHICTE IIepesn
MEepP3KaBOI0 Ta OPUAMYHA BIiAIIOBIMAABHICTE IIEpen IIPUBATHOIO 0CO00IO0
[2, c. 29]. ABTOpKa 3BepTae yBary Ha Te, II0 IIPOLEeC peaaisaltii 3a3HaveHux
THUIIB IOpUAMYHOI BiATIOBiAaAbHOCTI € pisHuM. [Iporec peaaizarii myGaidHO-
IPaBOBOi BiAIOBIMAABHOCTI (BiAIIOBIIAABHOCTI IIE€pen AepzKaBOIO) «3MiHCHIO-
€THCS AHIIIE Y MeZKaxX IIPaBO3aCTOCOBHOI [iIABHOCTI CITeIiaABHO YIIOBHOBAazKe-
HUX 0cCib, 9Ki AifoTH Bix iMeHi i 3a HOpydeHHaM aepzkaBu. [Ipu 1poMy cama
IPaBO3aCTOCOBHA MiSIABHICTB CyBOPO (hopMaAizoBaHa i CKAQIAETECS 3 IIEBHUX
etamin» |2, c. 28|. HatomicTe mpuBaTHOIIPaBOBa BiIOBiHAABHICTS (Biamnosi-
JAABHICTE IIepel] IIPUBATHOIO 0CO0O0I0) «3MiMICHIOETHCS 0CO000, Ka He Mae
[epKaBHO-BA3THHUX IIOBHOBaKEHbL» |2, C. 28], «3a yMOBHU HEBUKOHAHHS OCO-
6010 000B’A3Ky y IIPUBATHOIIPABOBUX BimHOCHHAX, Ae 6e3mocepeaHbO ITOCT-
pasKoaAuM € IpUBATHUY Cy0’eKT, a AepKaBa BUCTYIIAE K TPETS CTOPOHA,
gka 3abe3medye BHUKOHAHHS BHHHHUM CYO€KTOM CBOTO IOPHUANYHOIO
oboB’a3Ky» [2, c. 27].

Crimparounch Ha BHKAQJIEHE, MOXKHA 3a3HAYUTH, L0 IIPUBATHOIIPABOBA
BIZTIOBINAABHICTD V JESIKHUX BHUIIAAKAX PEAAI3yeThCsI 6e3 BTpyJaHHd AepKaB-
HUX OpradiB, Tak, BiAIIOBigHO, i He Yepe3 IIPaBO3ACTOCOBHY MiSABHICTH.
[TpoTe 1e#t yMOBUBIZ AHIIIe IIEBHOIO MipOI0 BHCBITAIOE OOHY 3 0COOAMBOCTEH
IPUBATHOIIPABOBOI BiAIIOBIIAABHOCTI, a He i CyTHICTB y I1iaoMy.

Mu 1iAKOM HOTOKy€eMOCh i3 mymkoro C. 1. BeprnHiHOI IIpo Te, 1o my6ai-
YHO-IIPAaBOBa Ta IIPHUBATHOIIPABOBA BiAIIOBIMAABHOCTI € PI3HUMH THUIIAMH
IOPUAUYHO]I BiIlIOBiAAABHOCTI, KOXKEH 3 SIKHUX Ma€ CBOI ocobauBocTi. ITpoTe K
IPOSIBH TOTO 3K CaMOI0 IIPAaBOBOTO SBUINA 3a3HAYEHI THIIH IOPUANYIHOI Bil-
TIOBiIAABHOCTI € TiCHO OB ’I3aHUMH 3 AEPKaBHO-IIPABOBHUM IIPUMYCOM, BOHHU
peaaizyroThcsa 6e3rocepesHEO0 abo OIocepeIKOBAHO Yepes3 IIPaBO3aCTOCOBHY
IIFABLHICTE.

BesnepeyHuM € Te, IO MMyOAIMHO-TIPaBOBa BiAIIOBiNAABHICTHL (KpHMiHA-
ABHO-TIPABOBA, aAMiHICTpATHBHO-TIPABOBa) peaaidyeThbca 6e3rnocepesHbO de-
Ppe3 IPaBO3aCTOCOBHY MisIABHICTE. Ilicag noBeneHHS (hakTy BUMHEHHS IIPaBO-
TIOpYIIIEHHS V IlepeadadeHoOMy 3aKOHOM IOPSAKY AepiKaBa IPUTATAE 0Ccoby
[0 IOPUAUYHOI BiAIIOBiAAABHOCTI, B YOMY i IPOSBASIETECS ITyOAiUHA IIpUpoaa
[ep3KaBHOTO IIPUMYCY Ta IIyOAIIHO-TIpaBOBU XapaKTep IOPUANIHOL BiAIIoBi-
JaABHOCTI [2, c. 28].

Jle1110 iHITIOIO € POAB AEPKABHO-TIPABOBOIO IIPHUMYCY Ta IIPABO3aCTOCOBHOI
MIIABHOCTI B pa3i IpHUBaTHOIIPABOBOI BiIIOBIMAABHOCTI. Y IIPaBOBUX BigHO-
CHHAaX, II0 € IIPEIMETOM IIPHUBATHOIIPABOBOIO PEIYAIOBaHHS, AepiKaBa BH-
CTyIIa€ K TPeTs CTOPOHA, dKa 3abe3edye (€ rapaHToM) BUKOHAHHS OTHUM
Cy0’eKTOM TIPABOBHUX BIOHOCHH IOPHAMYHUX OOOB’MI3KIB Ilepern iHIIHNM
cyb’ektoMm. I «6e3 mepKaBHOTO BTPYYAHHS IIPUBATHOIIPABOBA BiAIIOBiZaAb-
HICTb MO3Ke GyTH IOBHICTIO 3aCTOCOBAHA 3a YMOBH, II0 CY0 €KT BiAIIOBiIaAb-
HOCTi HOTOKYETECH 3 MIpOI0 IOKApaHHS # BHKOHYE HOro QOGPOBIABHO»
[2, c. 28]. TakuM YHHOM, OIHIEIO0 3 OCOOAHMBOCTEH IPHUBATHOIIPABOBOI BifIIO-
BiZTaABHOCTI € MOXKAUBICTH TOOPOBIABHOTO B3ATTS Ha cebe BUHHUM Cy0 €KTOM
HECTIPUSATAMBUX HACAIAKIB MaifHOBOrO, OCOOKMCTOrO0 YH OpraHizallifiHoro
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xapakTepy, 6e3 Ge3nocepeHBOTO BTPYUIaAHHS AepKaBH B Iieil mpoilec. IIpu
IIBOMY, SIKIIIO IIPABOIIOPYIIHUK Ta IIOCTPazKaasd CTOPOHA HE MOXKYTH CaMO-
CTi¥HO BUPIIIIUTH IPABOBHUIM CITip MK c0000, Y I1i IIPABOBi BiTHOCHHU BCTY-
nae aepxkaBa ¥ y pe3yAbTari IIpaBo3acTOCOBHOI AiSABHOCTI IIPUTATaE BiaIo-
BimHOTO Ccy0’eKTa IIpaBa [0 IOPUANIHOI BiATIOBiTAABHOCTI.

3a TaKuX YMOB MaeMO IIi/ICTABH KOHCTATYBaTH, L0 (PAKT MOKAWBOCTI
IIPUTATTH BiAIOBiAHOTO Cy6’eKTa M0 BiAIOBiAAABHOCTI (Y IIPHBATHOIIPABOBUX
BiIHOCHMHAX) 3a [OIIOMOTOIO0 [AEPKaBHUX OpPraHiB BIIAMBA€E Ha CBiZOMICTHb
cy0’eKTa BIiAIIOBIOAABLHOCTI Ta CIIOHYKAa€E HOro A0 MOOPOBIABHOIO «B3ITTH Ta
HECEHHS» IOPUANYHOI BianoBimasbHoCcTi. ToOTO B IIbOMY pasi mpuBaTHOIIpA-
BOBAa BiITIOBIAABHICTE pPeai3yeThCsI OIIOCEPEAKOBAHO Yepes3 IIPAaBO3aCTOCOBHY
[iSIABHICTE AepKaBH ¥ hopMye MapriHaABHHUH THII IIPABOMipPHOI IOBEIiHKH.

OKpiM 3a3HAYEHOTO, NPO NPOUECYAbHY CKAA008Y IOPUOUUHOI 8i0nosida-
JIbHOCMI c810UUmMb mMotl harKm, U0 OCMAHHS HACmMaAe auue 30 YMO8U HASIBHO-
cmi HeobXiOHUX niocmas, 00 SIKUX HAeXKUMb 1 NPoUecyaibHa nioCmasa.

3axomy IOPUAUYHOI BiAIIOBIZIAABHOCTI 0 0COOH, IKa BYHMHHAA IPABOIIO-
PYLIEHHS, 32CTOCOBYIOTECS 38 YMOBH HasSIBHOCTI TAKHUX ITiCTaB:

1) HOPMAaTUBHO-IIPABOBOI MIiACTaBH, TOOTO BiANOBiAHOI HOPMH IIpaBa y
CHCTEMi YMHHOIO 3aKOHOJABCTBA, IKa 3aKPIlIAIO€ IOPUINYHY MOXKAUBICTD 3a-
CTOCYBaHHS 3aXOiB IOPUAWYHOI BiAIIOBIIAABHOCTI 0 BiAIIOBiAHOIO KOHKpeE-
THOTO Cy0’€KTa IIpaBa;

2) daxTHYHOI HmifCTaBH, TOOTO BUMHEHHS 3a00pPOHEHOTO Y YHHHIM CHC-
TeMi HOpM IIPOTUIIPABHOTO [iTHHS, IK€ € KOHKPETHUM Ilepea0adeHM yV UHH-
Hill cucTeMi IIpaBa (3aKOHOOABCTBAa) CKAAIOM IIPaBOIIOPYILIEHHS;

3) mpollecyaAbHOI MiICTaBH, TOOTO IIPABO3aCTOCOBHOTO aKTa, B IKOMY Mi-
CTATHCS BCTAHOBACHI (DaKTHYHA Ta IOPUAWYHA [IiICTABH 3aCTOCYBaHHS 3aX0-
OB IOPUAUYHOI BiAIOBiIAABHOCTI 10 KOHKPETHOI 0cobu Ta SKui HabyB y 3a-
KOHHOI cuan [2, c. 28].

3azHadeHi BUIIE HiACTaBU € HEOOXiTHUMH IOAS HACTAHHS FOPUIMIHOI Bil-
HOBiAaABHOCT] y IyOAIYHHX rasyssx HnpaBa (HAIIPUKAAL, Y KPHUMIiHAABHOMY,
aaMiHicTpaTuBHOMY IpasBi). IIpoTe B raay3sx IpHUBaTHOIO IIpaBa (HAIIPH-
KA1, y IUBIABHOMY IIpaBi) A HACTAHHS IOPUAMYHOI BiATIOBIAAABHOCT] MOXKe
OyTH LOCTATHEO HOPMATHUBHO-IIPABOBOI Ta (PakTUYHOI mincraB. Takuit craH
CIIPaB MOSICHIOETECH CIIEITN(IKOI0 METOIIB IIPABOBOIO PETYAIOBAHHS IIyOAid-
HUX i IPUBATHUX raAy3eil IpaBa, a TaKOXK Cy0 €EKTHUM CKAAOM iX IIPaBOBUX
BiAHOCHH.

Y Mmexax ImyOAiYHHX Trasysedl IpaBa OOHIEIO i3 CTOPIH y BigHOCHHAX,
[IOB’I3aHUX 3 peaaisalliero IpUANYHOI BiAOBiAaABHOCTI, 3aBXK/AM BHUCTYIIAE
aepskaBa. BigmoBigHo, mpuTATHEHHS [0 OPUANYHOI BiAIIOBiHaABHOCTI «3aBe-
PLIYETECH BHHECEHHSM IIPaBO3aCTOCOBHOIO aKTa, B SKOMY IIOBHHHI OyTH
BCTaHOBAEH] K (PaKTHU4HI, TaK i IOpHUAWYHI ITiICTaBH 3aCTOCYBaHHS BiAIIOBi-
[AABHOCTI 10 0cobH, II10 CKoiAa IIpaBoIopyIeHHs» [2, c. 28]. Tobto masa pea-
Aizarii OpUANYHOI BiOIIOBiZAABHOCTI y IIyOAIMHO-IIPABOBUX TaAy3dx IIpaBa
noTpibHa HAgBHICTL TPHOX BHINE3a3HAUYEHUX MiACTAB (HOPMAaTHBHO-IIPABO-
BOi, (paKTUYHO], IIPOIIECYaABHOI).
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HatoMmicTh y IpUBaTHHX raAy3sx IpaBa IPUTATHEHHS OO0 BilIIOBiOAABLHO-
cti Ta il moOKAQAHHYA CTAIOTh MOKAMBHUMHY 33 YMOBH HagBHOCTI AWIIIE ABOX
YKa3aHUX IIi/ICTaB — HOPMaTHBHO-IIPaBOBOi Ta (hakTH4yHOi. [CHyIOTh BHITa KN
B raAy3sX [IPUBATHOrO IIpaBa, KOAW IIPABOBI BiJTHOCHHH BiAIIOBiIaABHOCTI BH-
HUKAIOTh Ha ITiAcTaBi IOMOBAEHOCTI YYaCHUKIB IMX BigHocuH. Hampukaan,
SKITO CyO’eKT IIPABOIIOPYILIEHHSI, BUMHEHHS 00’ €KTHUBHO IIPOTUIIPABHOTO Mi-
SHHA (Y ITepeadadeHnX 3aKOHOM, JOTOBOPOM BUITAAKAX) IIOTOAKYETHCS 3 «IT0-
KapaHHAM», III0 3aCTOCOBYETBECH [0 HBOTO, BiH MOXKe HOro m0OpOBiABLHO
IPUMHSTH Ta BUKOHATH. Y IILOMY BHITAKY HEOOXiMTHOCTI MATH IIPOLIECYaABLHY
miacTaBy oA IOPUAMYHOI BiAIOBIMAABHOCTI HEMae. SIKIIo XK Cy0 '€KT BiAIIOBi-
JAABLHOCTI He TIOTOKYETHCSI JOOPOBIABHO HECTH HECIIPUATAUBI HACAIIKY Op-
ra”izaiifHoro, MaifHOBOTO YH MOPAABHOIO XapaKTepy, IIOCTpazKaasa CTO-
pOHAa MOxKe 3BEPHYTHCS 10 KOMIIETEHTHUX AEPKABHUX OPTaHiB Ta OTPUMAaTH
BIATIOBIAHUI IIPAaBO3aCTOCOBHUI aKT, KU OyZe IPOlleCyaAbHO0 MiCTaBOIO
IOPUAMYHOI BillTIOBiTaALHOCTI.

TakuM 4HHOM, Ha BigMiHy Bim ImyOaidyHHX rasyseil mpasa, y IIPHUBATHUX
raAy3dx IIpaBa [Ad IPUTATHEHHs Cy0’€KTa i IOKAaaHHS Ha HBOTO IOPUINI-
HOI BiAIOBifaABLHOCTI iHKOAH GyBa€ LOCTATHRO HASBHOCTI ABOX MiACTaB (HO-
PMaTHUBHO-IIPaBOBOI Ta (PaKTUIHOI).

ITiomeeposKkeHHSM apeymeHmy HA KOPUCMb NPOUEeCcyanibHoi craadoeol
OPUOUUHOT 8I0NOBIOAILHOCMI BUCMYNAE MAKA HAYKO80 00TpYyHmMosaHa me3a:
«n03a NPOUECYASIbHOH POPMOI0 HOPUOUUHA 8IONOBIOANIbHICMb € HEMOIKTIUBOION.

HopMmu ropuapdHOi BiAIOBiAHOCTI peaai3yroThes AHIlle B MezKax IIpaBo3a-
CTOCOBHOI MiIALHOCTi, & OTKe, € TiCHO IIOB’I3aHUMH i3 IIPaB03aCTOCOBHUM
IIPOLIECOM.

3a cBoiM 06CATOM IIPaBO3aCTOCOBHHI IIPOIIEC € AOMIHYIOUHM y CHCTEMi
IOPUIUYHOTO IIPOIIECY, a 3a CBOIM IIPH3HAYEHHSM, Ha Hallly JyMKY, [IOCTyIIa-
€TBCSI AHIIIE IIPABOTBOPYOCTI. Y 3aTaABHOMY BHUTASIIi IIPABO3aCTOCOBHUIH IIPO-
IIEC € TIPABOBOIO MiSIABHICTIO KOMIIETEHTHHUX OPTaHiB i I1oca0oBux ocib i3 BU-
pillleHHs KOHKPETHOI IOPHIANYHOI CIIPABH; IIPOLIECOM, IKHH CIIPSIMOBaHO Ha
3abesrieueHHs peaaizallii IpaBOBUX IPUIIHCIB iHAWBILYyaAbHO BH3HAUYEHUMU
cyb’ekTaMu mpaBa.

[IpaBo3acToCyBaHHSI, PO3MOBCIOKEHE Y PI3HUX cdepax CYCIIABHOTO
KUTTsI, 6e3II0CepeqHbBO ITOB’I3yETRCS 3 peaAisalliero inTepecin i moTpeb pisHUX
cyO’ekTiB mIpaBa i, mepmI 3a Bce, 0COOH, TOOTO BUKOHy€E HAMOIABII CyTTEBY
dyHKIIiI0 y MeXaHi3Mi IIpaBoBOTO peryaroBaHH4 [S]. [IpaBo3acTocoBHA AigAb-
HICTB 3aB3KIH € IIOB’SI3aHO0 3 BUPIIIIEHHIM KOHKPETHO] CIIpaBH, B pPe3yAbTaTi
KOl BCTAHOBAIOETHCS HASIBHICTH 400 BiACYTHICTE Cy0 €KTHBHHX IIPaB i IOpH-
OUYIHUX 000B’I3KIB YIaCHHUKIB IIPABOBIIHOCHH, BU3HAYAIOTLCS iX Mipa # 06-
CAT, a B OXOPOHHUX IIPaBOBIIHOCHHAX B pPa3i 3aCTOCYBaHHS CAHKIIIM BU3HA-
4aloThCs BUJL i Mipa IopHAN4HOI BiAioBigaapHOCTi [2, c. 23]. TakuM YHMHOM, ¥
MezKax BUPIIIeHHT KOHKPETHOI JKUTTEBOI CUTYyallil (HaIIpUKAa, PO3TASIY I10-
30BHOI 3asBU B CYZi CTOCOBHO HE3aKOHHOCTI 3BiABHEHHS 0cO0U 3 poboTH) IIin
Yac IIPOLIECYaABHOI MiIABHOCTI: a) BCTAHOBAIOETECH (DaKT HAIBHOCTI YU Bia-
CYTHOCTi IIPaBOIOPYIIIEHHSI, IMOPYIIEHHS Cy0’€KTHUBHUX IIpaB, YIWHEHHS
00’€KTHBHO IIPOTUIIPABHOTO MiHHS Y BUIIAAKAX, IlepeadadeHnX 3aKOHOM YU
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JOTOBOPOM; 0) BUPINIyETHCH IIPABOBHI CIIip; B) BUSHAYAIOTHECS BH 1 Mipa
IOPUAMYHOI BiAITOBiZAABHOCTI TOITIO.

OpHiero 3 0COGAMBOCTEH TPABO3aCTOCOBHOI MiSIABHOCTI € ii CcTamiffHiCTb.
JIpaBo3acTOCOBHA AiIABHICTD SK IIPOIIEC OIIOCEPENKOBAHOI peaaisartii mpasa
CKAQIA€THCS 3 KIABKOX ITOCAIIOBHUX CTA/iH, pe3yAbTaTH KOXKHOI 3 IKHUX ITOTIiM
3HAXOASATH CBOE BilOOpasKeHHs y BIAIIOBIIHOMY aKTi 3aCTOCYBAHHS IIpaBa»
[6, c. 100].

Y 3B’A3Ky 3 THM, III0 IOPUANYHA BiAIIOBiAABHICTE peasi3yeThbcs B MeXKax
IIPaBO3aCTOCOBHOI MiIABHOCTI, € IiACTaBH CTBEP/ZKYBaTH, 1110 IIPOIlECyaAbHA
dopma faa BTIAEHHS B KUTTH i HOpM € 060B’I3K0BO0. 3BEPHIMO yBary Ha
Te, 1110 B IIbOMY KOHTEKCTi MH TOBOPHMO MOBY ITPO iHCTHUTYT BiAIIOBiTAABHOCTI
y HyOAIMHHX rasy3sax IIpaBa, Xoda B TaAy3dax IPUBATHOIO IIpaBa peaaizalisa
BiAIOBiAABHOCTI TAKOK HE MOXKE iCHyBaTH I103a IIPOLECYaABHOI0 (POPMOIO.

[Iporec peaaizariii BimImoBitaaAbHOCTI y IPUBATHOMY ITpaBi BiApi3HAETHCH
BiZl IpoLIeCy peaaizariii BimmoBimaarHOCTi y mybaiuHOMy mpaBi. OgHaK K y
yOAiYHOMY, TaK i y IPUBATHOMY IIpaBi MPUTATHEHHS OO0 BiAIOBIMAABHOCTI
Ta TIOKAQAHHS OPUANYHOI BilIOBIZAABHOCTI PETYAIOIOTBCH IIPOLIECYaAb-
HHUMH HOPMaMH Ta 3[iHMCHIOIOTBECS B MeXKaxX IIPOLIECYaAbHHX BiIHOCHH, AKi
CAYTYIOTH (DOPMOIO BiTHOCHH IOPHANYHOI BigmoBimaabHOCTi. To6TO nopsidok
npumsizHeHHst 00 1OPUOUUHOT 8I0N08I0AILHOCTE BU3HAUAEMBCSL HOPMAMU NPO-
UecyanbHoz20 Npasa ti Mae negHUil NPoyecyasibHUl NopsiooK.

BHCHOBKH

OpmHUM i3 CYyTTEBHUX €AEMEHTIB IOPHANYHOI BillIOBiZAABHOCTI K CHCTEM-
HOTO CKA3THOTO IIPAaBOBOTI0 SIBUIIIA € IIPOLIeCyaAbHa CKAAIOBA.

3MiCT IpolecyaAbHOI CKAIOBOI IOPHUANYHOI BiIIOBINAABHOCTI ITOASTAE Y
TOMY, 110, IIO-TIEePIlle, IOPHUANYHA BiAIIOBiMAABHICTE HACTAE AMIIE 32 YMOBH
HagBHOCTI HeOOXiTHUX ITiICTaB, 10 IKUX HAACXKUTH 1 [IPOIleCyaAbHA IIi/ICTaBa;
IO-ApyTe, IOPSAIOK IIPUTATHEHHS 00 IOPUAMYHOI BillIOBiIaABHOCT] BH3HAaYaA-
€TBHCSI HOPMaMH IIPOLIECYAABHOIO IIpaBa; [IO-TPEeTe, IOPUANYHA BiIIOBiIaAb-
HICTB peaai3yeThcs Yepes IIpaB03acTOCOBHY OiSIABHICTE JepPZKaBH.
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Kalenichenko L. I., Slynko D. V. The procedural component of legal
liability

The procedural component of legal liability has been determined and analyzed. It has been
proved that, first, legal liability arises only if there are necessary grounds, including the pro-
cedural basis; and secondly, the procedure for bringing to legal liability is determined by the
norms of procedural law; thirdly, legal liability is implemented through the law-enforcement
activities of the state.

It has been substantiated that the fact of the possibility to bring the relevant subject to
liability (in private relations) with the help of state agencies affects the awareness of the subject
of liability and induces him to voluntarily “take and bear” legal liability. Private liability is
realized indirectly through the law-enforcement activity of the state and forms the marginal
type of lawful conduct.

Attention has been paid to the fact that, unlike public law branches, it is sometimes suffi-
cient to have two grounds (requlatory and factual) in private law branches to bring to justice
and to induce legal liability.

It has been emphasized that the process of the realization of liability in private law differs
from the process of its implementation in public law. However, bringing to liability both in
public and in private law is requlated by procedural norms and is implemented within the
framework of procedural relations that serve as a form of relations of legal liability.

Keywords: legal liability, liability, procedural activity, law-enforcement activity,
enforcement.
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