ISSN 1999-5717. Bicnuk XHYBC. 2017. Ne 4 (79)

Lehka O.V. Relevant problems of the implementation of
international standards of administrative liability into national
legislation of Ukraine

The relevant problems of the implementation of international standards of ad-
ministrative liability have been studied. It has been substantiated that the implementa-
tion of these standards into national administrative legislation is an important compo-
nent of the development of a legal and democratic state.

1t has been noted that the adaptation of national legislation to the legislation of
international organizations is carried out by the authorized agencies of state power
through law-making, planning, coordination and control. It has been proved that the
adaptation is an integral part of integration processes, a precondition for the harmoni-
zation of national legislation with the legislation of international organizations.

The current legislation of Ukraine in the sphere of the adaptation to interna-
tional documents has been analyzed; the necessity of the development and adoption of a
new codified act focused on the issues of administrative liability, which would bring into
accord the norms of this institution with the provisions of the Constitution of Ukraine
and international legal standards in the field of administrative liability, has been sub-
stantiated. The author has established the necessity of the codification of the norms of
administrative liability, which allow to provide a mechanism for the implementation of
international standards of administrative liability into national administrative legisla-
tion. Herewith, in case of such systematization, there is a possibility to implement a sin-
gle approach not only to the issues of the implementation of administrative liability, but
also to the procedure of bringing to it and the application of coercive measures.

On the basis of scientific research of the adaptation processes and harmoniza-
tion of domestic legislation, the author has revealed the process of the implementation of
international legal standards. The emphasis has been made that there is a number of
problems in the implementation of international legal standards of administrative liabil-
ity that should be resolved. It has been stressed that the existing unsystematic norms
regulating the issue of administrative liability require the implementation of interna-
tional legal standards into each regulatory act that provides administrative liability.

Keywords: adaptation of legislation, harmonization of legislation, stages of im-
plementation of international standards, systematization of legislation.
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ICTOPNKO-NPABOBUI AHAJII3 PO3BUTKY TA CTAHOBJIEHHS
CYYACHOIO AMAPATY CYAlY B YKPAIHI

3a oonomozcoto memody icmopuko-npago8ozo aHanizy OOCHIONCEHO PO3BUMOK
ma cmanosnenns anapamy cyoy 6 Ykpaiui. Busnaueno ii oxapakmepu3o8ano 0CHOGHI
icmopuko-npasosi emanu po3eUMKY ma CMAHOGNEHHS CYYACHO20 anapamy cyoy 6
Yipaini. Haconoweno na neobxionocmi nooansuio2o po3gumxy anapanty cyoy ma 800-
CKOHAJIEHHSL 11020 AOMIHICIPAMUBHO-NPABOBO2O 3A0E3NEUEHHS.
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nHcap, CTaKKCT, ICTOPUKO-NPABOBHIA aHaII3.

IIocraHoBka mnpobGaemu. CyyacHui craH Oyab-SIKOTO IIPABOBOIO
SBUINA YK IIPOIIECY TiCHO IOB’I3YETBHCS 3 HOTO0 MHHYAWM PO3BUTKOM i
MOXKAMBHMH MabOyTHIMH TpaHC(OpMAIlisIMU, TOMY ¥ BHUBYEHHS idAb-
HOCTi amaparty CyZy sIK Horo 3Ha4dyIlnoi CKAaIOBOi 3a JIOIIOMOIOI0 iCTOpH-
KO-TIPaBOBOTO aHaaily 3abe3MeunTh ITO3UTHBHI ITIepeayMOBH Al BIOCKO-
HaAeHHS MiSABHOCTI amapaTy cyay Ta ii IpaBOBOrO pPEryAroBaHHS B
MaiOyTHBEOMY.

CraH mocaimmxeHHa. OKpeMi aClIeKTH iCTOPHUYIHOIO IeHEe3HCY CYIOBHX
OpraHiB 3HAaXOAATH CBOE BHCBITA€HHH B IIpalldX BITYM3HAHUX 1 3apybixk-
HUX [paBo3HaBLiB (€. B. ABneeuko, P. M. Aronioa, B. M. BeBseHKo,
C. O. Borgmap, A. A. Bopko, B. A. 'omana, M. K. I'pumug, . B. Kipees,
P. C. MearHuK, O. M. My3uuyk, I'. 4. Hakoneuna, 1. B. [lerpenko, I. A. ITet-
pyxiH, C. C. PesnikoBa, B. B. PyroBa, A.B. Caryr, M. I. llatepHikoB,
M. YO. IlInenos Ta iu.). IIpore, He3BazKaO4YW Ha 3HAYHHUH HAYKOBHHU 10-
POOOK, MUTAHHA PO3BUTKY Ta CTAHOBAEHHS Cy4acCHOIO arapary Ccyay B
YkpaiHi npencraBaeHO (pparMeHTapHO, 0 O0YMOBAIOE HAraAbHICTH ITO-
JAABIIOT0 HAYKOBOI'O IIOIIYKY B IIbOMY HAIIPSMKY.

MeTor0 1Ii€i CTaATTi € IPOBEAEHHS iCTOPHUKO-IIPABOBOr0 aHaAi3y po3-
BHUTKY Ta CTAHOBAEHHS Cy4JacCHOTO anapary cyay B YKpaiHi.

Bukaazn oCHOBHOIro Matepiaay. [[OCAIMKyIOUHM PO3BHUTOK i CTAHOBAEH-
H{ Cy4acCHOIO arnaparTy CyAy, He MOXKHa He IoroguTHucs 3 ayMmkoro . A. Ke-
PUMOBa, SIKHUM CIIPaBEIAHMBO CTBEPIZKYE, IO I103a iCTOPHYHHM KOHTEKC-
TOM, III0 IIOB’I3y€ SIBUINA Ta IIPOIIECH CYyYacCHOCTI 3 THMH IBHINAMH H
IIporecamy, o iM ImepeayBasu, piBHO3HAYHO K i 3 THMH, SKi BUHUKHYTH
Ha iX miarpyHTi y GIABII-MEHII BilAA€HIM NEPCIEKTHBi, HEMOXKAHWBO IIi-
3HATHU caMy Lo cydacHicts [1, c. 110]. [Ipu mpoMy MHHYyA€ ITiKaBUTH HE
4epes Te, 1110 BOHO MHHYAO, a TOMY, III0 33AHIIIHAO 110 cOOi IIEBHI HACAIIKYU
[2, c. 5]. I, ak minkpecaroe A. M. MockBHY, KOAHIITHI (POPMH, METOAH, CIIO-
cobu Ta 3acobu 3MiMCHEHHS IIPaBOCYAAsd 3 THM a00 IHIIIMM CTyIIeHeM KO-
pUTyBaHHS 34aTHi 3a6e3MeYnTH HigBUINEHHS e(EeKTHUBHOCTI CydacHHUX i
MaibyTHIX opraHisalifiHo-mpaBoBux (opM CyaoBoi cucremu [3, c. 73].

¥ 3B’3ky 3 nuMm C. /1. I'ycapeB 3araaoM akTyaaidye 3HAYUMICTH icTo-
PUYHOTO METOAY, CYTHICTH SIKOTO BOadae y BUBUEHHI peasbHOI icTopil
[ep3KaBU U IIpaBa K €AeMEHTIB CYCHIABCTBA Y IX KOHKPETHOMY Pi3HO-
MAaHITTi; BUSBAEHHI iCTOpHUYHUX (PaKTiB i Ha I11iff OCHOBI po3yMOBOMY Bid-
TBOPEHHI iCTOPUYHOIO IIPOIIECY, L0 PO3KPUBAETECH YEPe3 AOTIKY, 3aKO-
HOMIPHOCTI iX po3BHUTKY [4, c. 78-80].

IcTopuko-IpaBOBUM aHaAi3 € 0COOAMBHM PIi3HOBHAOM iCTOPHYHOIO
METOLy, III0 Hapasi IIUPOKO BUKOPHUCTOBYETHCA B KOMOIHAII] 3 iHIIIMMU
OigBUAMU iCTOPUYHOIO METOAY, 30KpeMa 3 IOPiBHSIABHHM iCTOPHKO-
IIPaBOBHM METOZIOM. 3a HOro JOIIOMOIOI0 MOCATAETHCS IIi3HAHHS Pi3HUX
iICTOPUYHUX CTYIIEHIB PO3BUTKY TOTO K CAMOTO SBUIIA YU PI3HUX SBHIII i
LIASIXOM 3iCTaBA€HHS BUSBASIOTHCSI 3arasbHe @ 0COOAMBE B iCTOPHYHHX
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aBUNIAX. [IpU3HaAYEHHS IILOTO METOAY IIOAATrae He B 30aradeHHi icTopii
HOBHIMH MaTepiasaMU, a Y PO3KPHUTTI CYyTHOCTI HasgsBHOTO, BUCBITA€HHH IX
3 HAyKOBO OOI'DYHTOBAHOI ITO3UILil, ITOSICHEHHSI ITOXO/PKEHHS Ta IIPUYIHNH-
HOTO 3B’93Ky (PakTiB i3 moBKoammIHiMH gBuIaMu [S5]. Kpim 1soro, BapTo
3ayBakKHUTH, III0 ICTOPUYHO-TIPABOBHII aHAaAi3 mependadace KOHKPETHE
iCTOPHUYHE JIOCAI/IPKEHHS [IEBHUX eTalliB BUHUKHEHHY Ta PO3BUTKY, i He-
Bi’€EMHHM acCIIEKTOM TaKOI'0 [JOCAIMKEeHHS € AOTIYHWH aHaai3 3micry ic-
TOPHUYHOIO IIPOLIECY Ta BAACTHBHUX HOMY IIPHYMHHO-HACAIIKOBHUX 3B’d3-
KiB. Y 3MICTOBHOMYy acCIE€KTi iCTOPHKO-TIpaBOBHII METOZ PO3KPHBAE
KOHKPETHI iCTOPHKO-IIPABOBi ABHUIIA Ta IX PO3BUTOK Yy YaCOBOMY BHMIpi,
a AOTIYHWI aHaAi3 — BHYTPILIHIO CYyThb IIUX SIBUIIL.

I3 3a3HaYeHOro BHIIE BHUIIAMUBAE, III0 iCTOPUKO-IIPABOBHH aHaAi3 po3-
BHUTKY Ta CTAHOBAEHHS Cy4acCHOro arapaTty Cyay B YKpaiHi 3asuIIaeTbCa
aKTyaAbHHM, € CBOEYACHHUM i 3HAYHMMHM y 3a0e3IedeHHi HayKOBOTO [I0-
CAiIXKEHH4 arapaty Cyay B YKpaiHi Ta HOoro mpakTHYHOI'O BIOCKOHaAEH-
HA 3 ypaxyBaHHAM MHHYAOI'O JOCBiAYy PO3BHTKY Ta CTAHOBAEHHS IIHOTO
IHCTUTYTY.

BapTo 3ayBazkuTH, IO icTOpia (PYHKIIIOHYBaHHHA CYJOBHUX OpraHis
Gepe CBilf TTOYATOK i3 HAWAABHIIINX OEPKABHUX YTBOPEHb, M€ CyAASIMU
Oyan OesrniocepeIHbO CTApOAaBHI Iapi, a CyJoBe pPillleHHS — IIPOSIBOM
[ep:KaBHOI'O BAaaaproBaHHA [0, c. 18]. He3Baxkarouu Ha 1ie, B YKpaiHi
BBazKa€MO IOLIABHUM PO3IIOYHHATH iCTOPHKO-IIPABOBHH aHAaAI3 pO3BHUT-
Ky Ta CTAaHOBAEHHd amaparty cyay 3 daciB KuiBcwvkoi Pyci, rpyHTyrounch
Ha HagBHUX ICTOPHYHUX [Kepesax, gKi PaKTHIHO HiATBEPIKYIOTEH el
dakT, i 0OMeXKy4rd TUM CaMHM I[IOA€ CBOTO HAYKOBOTO MHOCAIMKEHHS
BAACHE TEPUTOPIEI0 CydacHoi YKpaiHu.

Tak, BHHUKHYBIIIK Ha OCHOBI 3BHYa€BOTO IIpaBa, Ccyx Hepioxy Kuis-
cekoi Pyci B mepiry depry 6yB IIOCTaBAECHHM Ha CAy»KOy ImaHiBHOMY cTa-
Hy, IIOCAITOBHO OOCTOIOBAB i 3aXUINaB iHTepecH KHA3iB, 6osap Ta iHIIMX
KaTeropii 3aMOXKHOIO HacCeAeHHd. BinmoBimHO, icHyBasM KHA3iBCBKHH,
6oapCHKUI, OOIIMHHI Ta IIEPKOBHI CyaH, IIPUYOMY ITicAd XpeleHHs Pyci
y 988 p. KUiBCBEKi KHA31 BU3HAAHN LIEPKOBHE CYJOYHHCTBO 00OB’I3KOBHUM
[7, c. 11], xo4a 1LIEpKOBHI Cyau ITepebyBaAH ITi 3HAYHUM BIAWBOM i THC-
KOM EIHMCKOIIIB. BiABIII TOro, CyZIOBUX OPraHiB SIK 0COOAMBHX AEepP3KABHUX
CTPYKTYp He iCHyBaaO, a CyaasaMu OyAM KHS3i, TOCaIHUKHU, BOAOCTUTEAL
Touo [8, c. 15]. I3 uporo nmpuBoxy C. I'. Meae€HKO CTBEpIAXKYE, IO Cyd V
KuiBcekiti Pyci He BimokpemaroBaBcd Bifi aaMiHicTpawii, i cyamero Ha-
caMmIiiepesl cTaBaB KHsI3b, KU BUpIlIyBaB BaKAUBI CIIPaBH CIIIABHO 3i
cBoiMu Gospamu [9, c. 202]. B. C. Kyabuuiekuii i3 B. M. TunmkoM mpu
OMY YTOYHIOIOTE, IO CyAOBi (DYHKIIil BUKOHYBAAH TaKOX IIPEICTaB-
HUKHU MiclleBoi aaMiHicTpallil — IoCagHUKHU ¥ MiCTaX i BOAOCTUTEAL V¥ BO-
AOCTSIX, a IXHIMH ITOMIiYHHUKaMH GyAH TiyHU, BipHUKH Towlo [10, c. 25].

¥Yxe B I1e#l niepiofl PO3BUTKY iHCTUTYTY CyAy BUHHKAA HEOOXiTHICTEH B
ocobax, sKi 6 BUKOHYBaAH JOMOMIiXKHI (DYHKIII — JOCTABASIAM 3A0YHHIIIB
[0 Cyoy, iHomi 36upasu HOKa3U, MiATPUMYBAaAH IIOPSAOK i AUCIUIAIHY ¥
CyZi, BUKOHYBaAH pillleHHd cyay. Humu GyAn BipHUKH (30Mpasu TPOILIOBi
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mTpadu Ta nepegaBasHd iX [0 KHA3IBCHKOI CKapOHHIL), MEYHUKH (-
TPUMYBaAH IIOPSAOK Y CYAi), AbeaHUKY (IpUiiMasl CKapTH Bia HaceaeH-
H Ta IIepefaBaAH IxX 3a IpHU3Ha4YeHHsM) Ta iHmii [11, c. 68-69].

3a yaciB nmepebyBaHHa YKpaiHu min Baamoro IToABCBKOTO KOPOAIBCTBA
oprasizailisg cyay Ta Horo amaparty 3a3HaAu XapaKTepHUX 3MiH. 30KpeMma,
y mepruiti moaoBuHI XIV cT. 6yAO0 YTBOPEHO CTAHOBI INIASIXETCHKI Cyau —
3€MCBKi, I'POACHKI Ta IMiIKOMOPCHKi. Tak, y KOKHOMY BOEBOACTBI (Ha KOXK-
Hil1 3eMai) OyB CBill 3eMCBKHUI CyH, II0 CKAAOABCH 3 «YPAIHUKIB CYZOBHX
3€MCBKUX» — CyAai, miacynka, nmucapd Ta mignucka [12, c. 235-237]. Ilin-
KOMOPCBKIi cyau cdhopMyBasvcd B ApyTiit 1moaoBuHI XIV CT. 3 METOI0 BHpi-
IIeHHs KOH(MAIKTHHX MHUTAHb y cepi 3eMACKOPHUCTYBAaHHS, IIPH I[LOMY
IIOCTIHHNM YIIOBHOBaKEHHM y IIBOMY IIPOIIECi BHCTYIIAB IigKOMOpPil —
HIPUABOPHUY, [0 ITOBHOBAXKEHb SKOI'O TAKOXK OyAO BITHECEHO OXOPOHY
KOPOASI, HaTAd/ 32 HOro 0OCOOMCTHMH ITOMEITKAHHSIMH Ta «KOMOPOIO» (CKa-
pOHuILEr0). Y IpoAChKUX, ab0 3aMKOBHUX Cy/ax CYLOYHHCTBO 3AiHCHIOBAAU
HaMICHUK, crapocTta abo BOEBOAA, a MOIOMiXKHY (DYHKIIO — 3aMKOBHUM
cynnd Ta nmucap, SKUM BiB creliasbHi «kHUTH rpoAckKi» [13, c. 118]. Toxi
Ky XIV cr. doyHKIIOHYBaAu i KOITHI Cyay (3acimasu B «KOITOBUIIAX») — CyIH
ciABCBKUX rpoMan B 0cobi komHux MyxiB (10-20 ocif), obpaHux rpoma-
010, IKi KEPyBaAUCh YKPAIHCHKUM 3BHYA€EBUM IIpaBoM [14, c. 26-27].

HaTomicTh Ha TepuTOpiax, gKi B IeH 3Ke iCTOPUYHUH Hepion mepely-
BaAH IIi BAaZI0I0 AUTOBCHKOTO KHS3IBCTBA Ta KOPUCTYBAAUCH Maraelyp-
3bKHM IIPaBOM, CyJOBa BAaza BeAMKOro KHA3s 3HAYHOIO Mipolo obMe-
JKyBaaacd IIOCTiHHO aitoumnm opraHoMm [lanamu-Pazoro, mo ckaamy sIKOTO
BXOVAU MaplllaAOK, KaHIIAED, IMiacKapbiii, reTbMaH, BOEBOAA Ta iHII, a
TaKOXK MaricrpaTaMH — aAMIHICTPaATHBHHMH Ta CYAOBHMH OpraHaMH
caMOBpgAyBaHHS (MiCBKa pafila Ta AaBa, [e IIpalfoBasd, BiAIIOBiTHO,
OGypMicTpH ¥ paali Ta AaBHUK i3 Bifitamu) [15, c. 220].

OKpeMHM iCTOPHUYHUM €TalloM PO3BUTKY amnapaTty CyAy CAil BBazKaTH
Cyno4YMHCTBO 4aciB 3amoposbkoi Ciui, sike, BBiOpaBInu B cebe KaacHudHe
PHUMCBKE IIpaBoO ¥ TpaHChOPMyBaBIIH OKPEMi eAeMeHTH IIpaBa Beaukoro
KHH3iBCTBa AHUTOBCBKOIO, II0 CYTi 3aAWIIIAAOCH IHAUBiAyaAbHUM i caMoby-
THIM Ha OCHOBIi YKPaiHCBKOIr0o 3BMYa€BOro IIpaBa. Tak, CyamiBChbKi (PyHKIT
y 3aIlopi3bKHX K03aKiB BHKOHyBaAa BCs BiICBKOBa CTAapIIIMHA, KOIIOBHH
oTaMaH (rerbMaH) OyB HaWBHIIMM CYOOBHM OpraHoM, a 3 cepeauHu XVII
CT. — aIleAdIliffHOI0 iHCTAaHITi€I0. Y CBOIO depry, (PYHKILIO TEXHIYHOI I0IT0-
MOTH 3[IiliCHIOBaB BiliCBKOBHI ITHcap, IKWUM Bif iMeHi KOIIIOBOIO oTaMaHa
11 ToBapHCTBa CKAQJaB i MiANNCYyBaB AOKYMEHTH, oudoatoBaB CiuoBy KaH-
HeAdpiro Ta 6yB HAYaABHHUKOM Jiad BCi€l Bi¥iCBKOBOI CTApILINMHH, IO 3aiiMa-
Aa TIOCAIM IIHCapiB y IasraHKax Ta B ITOXiIHUX KoMaHaax [8, c. 15-16].

He MeHIII Ba3KAUBHM iCTOPUYHUM I1€PIOA0M PO3BUTKY ¥ CTAHOBACHHS
cymy Ta #ioro amapaty Oyao mepeOyBaHHA YKpaiHu B cKaaai Pocitickkoi
immepii, koan Ha mouaTtky XIX cT. cyzmoBa cucteMa Ha ii TepuTopii He
Oyaa enmHOIO (TyOEpHCHKI, COBICHi, HAABOPHI, 3€MCBKi CyZIH, MaTiCTpaTH
Ta paryi, [eHepasbHUH CyZ, a TaKOXK CTAHOBI CyIH — IIEPKOBHI, Bilich-
KOBi, BOAOCHI # y medkux rybepHiax — MiclieBi Ta 3araabHi cymu). daai
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amapar cyay HiCTaB CBOI'O PO3BUTKY B Iepion YKpaiHCHKOI HapomHoi pec-
nyoaiku (YHP), [dupekTopii Ta B paadHCBbKUE nepion. 3okpema, 3TifgHO i3
3axkoHOM llenTpaasbuoi Pamu Bin 17 rpyaua 1917 p. B YHP nepenbadasnch
TPU aneAdrifiHi cyau. 3’aBHANCS ITOCAIU M€HEPaAABHOIO CEKpeTapsl Cyo-
BHX CIIpaB, IIPOKYPATOPIB i CTapIINX IPOKypaTopiB, a 3rigHO 3 IIOCTaHO-
Boro Bixt 4 ciung 1918 p. «[Ipo BBeneHHS HApOOHOIO CyAy Ha YKpaiHi» op-
raHi30BYBaAWCH MIABHUYHI HAPOAHI CYIH, 10 CKAALY SKUX BXOOWAW ECITH
cynmiB (2 mocrifiHux i 8 yeproBux). Yxke B 1919 p. ix 6yao AikBimoBaHO 3
yxBaseHHaM aekpery Pamu Hapomuux Kowicapie YPCP dlIpo cyn», HaTo-
MiCTb GyAO CTBOPEHO HOBi CaMOCTiiiHi Cy[OBi CHUCTEMH — HAPOAHI CYIH,
paau HApOAHHUX CYAIB Ta PEBOAIOLINMHI TpubyHaau [8, c. 16-18].

3a gaciB HoBoi eKOHOMIYHOI ITOAITHKH BHACAIIOK YXBaA€HHs 16 rpya-
Ha 1922 p. [ToaoxkenHda mpo cynoyctpiti YCPP B YkpaiHi cTrBoproBasack
€IMHa CHUCTEMa CYOOBHX OpTraHiB: HapomHUM Cyx, T'yOepHCBKUH Cym,
BepxoBHuit Cyn YPCP. Haai B 1938 p. BepxoBuoio Pamoro CPCP Gyao
yxBaaeHo 3akoH «[Ipo cymoyctpiti CPCP, coro3HNX i aBTOHOMHIX PECILy-
0aik», a 30 yepBHa 1960 p. — 3akoH «IIpo cymoycTpiii Ykpairncekoi PCP»,
AKUM OyAH PO3IIHPEHi MOBHOBAaXKEHHS HAPOAHUX CyAiB. [Tpu 1iboMy Bike
B PaOSHCBKIlM CymOBiMf cucreMi icHyBaau ocobu, sKi (PaKTHYHO BHKOHY-
Baau (PyHKIIiI, ITOAi6HI [0 Cy4YacHUX IIOMIYHUKIB B anaparti cyay (cyans-
CTaKHCT TOIIO), XO4Ya B IleHl Imepioz opraHu CyIoBOi BAaay He BHPi3HI-
AVICSI OCOOAMBOIO CKAQIHICTIO MiIABHOCTI, i CyZH, SIK IIpaBUAO, OyAH HeBe-
AVKUMM 3a pO3MipaMH.

9k GaynMo, HE3BAXKAIOYM Ha IIOOAMHOKI CIIPOOH 3aKPIIUTH CTAaTyC
nucaps, CyAOi-CTaxKHCTa H aHaAOTIYHUX I10CAM, ITPOTIATOM TPHBAAOTO
icTropu4HOro mnepiogy B YKpaiHi anapat cyay pakTudHo OyB BimcyTHil.
[ToyaTkoM CTBOpPEHHH B HAIIlilF KpaiHi HE3aA€KHOI0 CyAy SIK TiAKH BAQIH
B mepkaBi Ta (pOpMyBaHHSM Cy4acHOTO anapary CyAy CTaA0 BU3HAHHS
[EeP>KaBHOI'0 CYBEPEHITETY Ta IIPOTOAOIIIEHHS HE3aAEXKHOCTI YKpaiHu.
3okpeMa, OyAan yxBaAseHi 3aKOHH YKpainu «IIpo craryc cyagiB», «IIpo
BHeCEeHHd 3MiH i monoBHeHb 0o 3akoHy YPCP “IIpo cymoycrpiti YPCP”,
«ITpo opraHu CyaniBCBKOTO caMoBpsayBaHHs», «IIpo mep:kaBHUI 3aXUCT
IpaliBHUKIB CyLy i IIPABOOXOPOHHUX OpraHiB» Ta iH. i, III0 0COOAMBO
BakAMBO, KoHcTuTylia Ykpainu gk OcHOBHHH 3aKO0H AepzKaBH, fe 6yao
3aKpillAeHO CTBOPEHHS MiCLIEBUX CyAiB Ta iX IpaBOBUYU cTaTycC.

INepimMm ke MOKyMEHTOM, KHH BU3HA4YHMB OCHOBHI HaIIpsMKH pedop-
MH anapary cymy, Oysa rnocraHoBa BepxosHoi Panu Ykpainu Bin 28 KBiT-
Ha 1992 p. Ne 2296-XII (IIpo Konuenmniro cymoBo-1paBoBoi pedopMu B
Yrpainmw [16], gka copusaa akTyaaisamil Kpaloro opraHizartifiHoro 3a-
OesriedeHHd CyZaiB i Mo30aBA€HHS CyaaiB aaMiHICTpATHBHUX Ta IHIIHX
dyHKIIH, He ITOB’I3aHUX 3 BiAnpaBaeHHAM IIpaBocynnsd. Tak, Gesmoce-
penHpo orpeba B amaparti CyLy, B HOro KepiBHHUIITBI Ta OpraHizallifiHo-
My 3abe3nledyeHHI BHHHKAA Ha eTalli PO3BHUTKY AEMOKPATHYHUX 3acal
CYIOYMHCTBA Ta 30iAbIIIeHHS] HaBaHTaXKEHHS Ha CyIH B yMOBaX IIOCTiHHO
MiHAMBOIO 3aKOHOJABCTBA. 3araaoM 30iAbIIIEHHS HABAHTAXKEHHS Ha Cy-
oW SK 3araAbHOCBITOBa TEHIEHIId, BIIPOBAXKEHHS B MiSABHICTH CYIiB
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HOBHX TEXHIYHHX 3aco0iB Ta iH(popMaIliiHUX PeCypciB, a TaKOXK IOCTifiHe
3pOCTAaHHS KiABKOCTI CIIpaB y Cy[di BUKAWKAIOTH HEOOXiTHICTH yIOCKOHA-
A€HHSI BHYTPIIIHBOI opranizallii JisIAbHOCTI Cy[iB, CIIOHYKaIOTb [0 IIOIIYKY
GiAbIT eheKTUBHOrO (PYHKIIIOHYBaHHS CyIOBOi CUCTEMH. Y 3B’A3KY 3 IIUM
[IFIABHICTE araparty Cy4y Aefaai 6iabliie yCKAaaHioeThbed [17, c. 35].

Y 2001 p. Oyaa mpoBeneHa Tak 3BaHa «Masa CyZoBa pedopmanr, IIo
IIPU3BEAO 0 3HAYHOTO 30iABIIIEHHS HAaBaHTA’KEHHS Ha CyOH, Y 3B’I3KY 3
4uM 3’9BHAACH H CyTTEBO 3pocaa motpeba CynmiB y MOOATKOBIi# cekpe-
TapChKill miaTpuMIli, ocobAMBO y cdepi aHaaidy IpaBOBHX MOKYMEHTIB
Ta CKAaaHHS IPOEKTiB MOoKyMeHTiB. ToMmy Bxke B 2002 p. BignmosigHO m0
3akoHy «IIpo cymoycTpiii Ykpainm» 6yao mepembadeHo cTBopeHHH [lep-
3KaBHOI CyZIOBOi aJMiHicTpallii, a B KOKHOMY Cyi — CIIEIiaABHOIO ITiApOo3-
Ay, BiOIIOBiIaAbHOTO 3a BUKOHAHHS (PYHKIIIM, HE IIOB’I3aHUX i3 BiAmpas-
AGHHSM IIpaBOCyAnd, — arapar Cyay. | HafGiAbIl BasKAMBUM KPOKOM Y
pedopMyBaHHi Cy0BOi cucTeMHt YKpaiHu Oyao yxBaseHHs 7 aurHsa 2010 p.
HOBOro 3akoHy «IIpo cymoycTpi¥i i craryc cyamiB», y SKOMy, 30KpeMa,
BIeEpIlle ToCaay IMOMIYHUKA CYAAi Ta IHIIUX IpalliBHUKIB 6yAO BU3HAHO
Ha piBHi 3aKOHY.

Oco6AMBUM €TarnoM PO3BUTKY anaparty Cyay B YKpaiHi BBAXKaeMo 3a-
IIPOBaKEHHA ITOCAay KepiBHHMKAa amapaTy Cy4y Ta BiAIlIOBiIHE po3Me-
KyBaHHS IIOBHOBaXK€HBb MiXK T'OAOBOIO CYAy Ta KEPIBHHKOM ariapary.
Bapro 3ayBazkuTH, III0 B OPOBIIHUX KpaiHax cBiTy, 30kpeMma B CIIIA Ta
Kanmani (1960 p.), ng nocama Oyaa 3ampoBamzkeHa e B 60-x pokax
XX cr. ¥ cymoBHX e CUCTeMAaXx iHITHUX 3apyOixKHUX KpaiH ITocaay, eKBi-
BaA€HTHI Iocafli KepiBHUKA arnapary Cydy, iCHYyIOTb Ha Pi3HHX piBHaX i
MaloThb Pi3HI Ha3BU: aJAMiHICTpaTOop CyAy LITATy, aAMiHICTpaTop CyLy
nepioi iHcraHMii, KEPiBHUK amaparty Cydy, CeKpeTap Cyay, KOOpauHa-
TOP CYAY, CTAPIINY KOHCYABTAHT 3 KaIpPOBHX IIUTAHb, KEPIBHUK CAYKOHU
pobartii, KepiBHUK OKPYKHOI aaMiHICTpaTUBHOI CAyKOH, KEPIBHHK pa-
MoHHOI agMiHicTpaTUBHOI CcAyxK6U [17, c. 33] Toip.

Y Oynp-siIKoMy pasi ofHi€I0 3 XapaKTepHUX PHC CydacHoro Ta mobpe
OpPraHi3oBaHOIO Cyay € YiTKuM posnomia pyHKIIH MK cyaaamu # amMi-
HICTpPaTHBHUM IIEPCOHAAOM, & TAKOXK MiXK IIpalliBHUKAMH arapary Cyay.
Tobro dyHKI, gKi He € CyOmiBCBKUMH 3a CBOEI IIPHPOJOI0 I He
060B’sI3KOBO MalOTh BHKOHYBATHUCS CyAAIMH, MAKCHMAaABHO MOIKAWBOIO
MIpOIO IIepefaloTbCd IiHINIMM IMIpalliBHUKaM Ccyny. BiamoBimHo, roaosa
CyLy HOeAerye OCHOBHY YaCTUHY BIAIIOBIIHUX aAMIiHICTPATHUBHUX (PYHK-
nifi KepiBHUKY anaparty Cynay, SKUH (HQakKTUYIHO CTa€ IIapTHEPOM TOAOBU
CyLy, & OCTaHHIH, y CBOIO Yepry, OTPHMY€E MOKAUBICTE ITOBHICTIO 30Cepe-
OUTHCH Ha BHKOHAHHI CcBOix OesrnocepenHix yHKIIiH, a caMme: 3ailicHIO-
BaTH IIPaBOCYALs, PeaAi3oByBaTH (DYHKIII KOHTPOAIO B HagaBaTH Hase-
KHY METOAWYHY OOIIOMOTY cyansam cyny [17, c. 35-38] Toro.

B VYkpaiHi xk mocaza KepiBHUKa amnapary CyAy € BiTHOCHO HOBUM
gBumeM. 13 2005 p. IpakKTHYHO BCi Cyau, B SKHUX IIPAIOBAAO II'STH 1
GiAblile CcynmiB, OTPUMaAKM MOXKAHMBICTH BimmoBimHO mo cT. 130 3akoHy
Ykpainu «IIpo cymoycrpiti Ykpainu» Big 2002 p., BBECTH A0 HLITATHOTO
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po3mHCy cyay Imocaay KepiBHUKa araparty. Ha cboromHi 11g mocaga € BH-
3HA4YEHOIO 3aKOHOM Ta IITAaTHUM PO3IIMCOM CYyy, Ma€ HHU3Ky IIOBHOBa-
JKEeHb IIO/I0 OPTaHI3allifiHOTO KEPIBHUIITBA CYIOM Ta iCHyeE mas 3abesme-
4yeHHd e(PEeKTUBHOIO 30iHCHEHHS IIPaBOCYAAd (BIAIIOBIMHO MO IIOAOKEHD
3akoHy YKpainu «[Ipo cymoycrpiti i craryc cyanis» Bin 07.07.2010) [18].
[Ipu nboMy IepeAiK IIOBHOBaXKe€Hb KePiBHUKA arapaTry KOHKPETH3YEThCS
B THUIIOBOMYy IIOAOXKEHHI IIpO amapaT MiCIIeBOTrO, aleAdIliifHOro CyAiB,
3aTBEPAKEHOMY Haka3oM /[lep:kaBHOI cymoBoi amminicTpamii Ykpainu
Bim 28.09.2012 Ne 115 [19].

AnaaoriyHO OyAHM 3aIpoBajiKeHi B He3aaexXkHiM YKpaiHi # iHmii moca-
oYU arnaparty CyAy BioMOBiAHO [0 3a3HA4YEHHX BUIIE HOPMATHBHO-IIPA-
BOBHUX akTiB. OcobAMBOI yBaru 3acCAyroBy€ BPETYAIOBAHHS (Ta ITOOAABIITI
pedopMH B IILOMY HAIIPSIMKY) IIPABOBOTO CTATYCY CAYKOOBHX 0Ci0, KOAO
AKWUX € JOCUTH IIIHPOKHM, a IIPaBOBHH CTATyC Pi3HUM, — CyAAiB, ITOMid-
HUKa Cy[[i, cekpeTapsd CyZOBOI'O 3acCilaHHsa Ta iH. — i PEryAIO€ThCS Ta-
KOK HOpMaMH 3aKoHy YKpainu «IIpo aepkaBHY cAyKOy» [20].

Hespaskarouu Ha Iie, IPaBOBHH CTATYC Ta MiFIABHICTH G€3II0cepenHBO
OpaliBHUKIB CyAy Hapasi BPEryAbOBAHO HEHAAEIXKHHM YHHOM i, OCKIABKH
OCHOBHHUIM IepeAiK Cy0'e€KTUBHUX IIPaB, IOPUAUYHUX 0DOB’I3KiB, TUTAHHS
BIATIOBiIAABHOCTI Ta iHIII KOHKPETHI acleKTH MIIABHOCTI amaparty Cyay
3aKpillA€HO IIepeBaKHO B ITiA3aKOHHUX HOPMATHBHO-IIPABOBHUX aKTaX,
10 B HiZICYMKY YacCTO IPHU3BOAUTH A0 3aKOHOAABYHNX KOAI3i# i mparTHd-
HUX HeZoAIKiB. le, y cBOIO 4yepry, oOIpyHTOBY€E AOILABHICTE IIOAABIIIOTO
B/IOCKOHAACHHA arapary CyAy Ta Horo aaMiHiCTpaTHBHO-IIPaBOBOIO pe-
TYAIOBaHHS.

BucHoBkH. OT3Xe, [IiZICYMOBYIOYH BHIIlECKa3aHe, BBAXKA€EMO [I0IiAL-
HHUM y3araAbHHUTH IIPOAHAAi30BaHi BHIIE iCTOPHUKO-IIPABOBI aCIeKTH
PO3BHTKY Ta CTAHOBAEHHS] CY4JaCHOIO arapary Ccyay B YKpaini, Bumiau-
BIIY TaKi KAIOYOBI eTaru:

1) vacu KuiBcekoi Pyci — icHyBaau KHS3IBCBKHUM, OOSIPCHKU, OOIIMHHL
Ta IEPKOBHI Cyay; Cyn He BiOOKpPEMAIOBaBCH Bifl aaMiHicTparlii, CyILoBHX
OpraHiB sIK 0COOAVMBHUX JIep>KaBHUX CTPYKTYP He iCHyBaao, a cyaaamMu OyAu
KH$31, [IOCAJHUKH M BOAOCTUTEAI; IX IOMiYHUKaMH OyAU TiyHU Ta BipHUKY,
KHSI3b BUPIIIyBaB CYIOBi CIIpaBU CITIABHO 3 OogpaMu; JOTIOMiZKHI (PyHKIT
Cyay Io4YaAsu BUKOHYBaTH BipHUKH, MEYHHUKH Ta S0e1HUKY;

2) mepebyBaHHA YKpaiHM Il BAa[O0 IIOABCHKOTO KOPOAIBCTBa Ta
AWTOBCBKOIO KHSI3IBCTBA — YTBOPEHO CTAHOBI IIIASIXETCHKi CYAU: 3€MCBbKi
(cymmsa, miacynok, mucap Ta Moro IOMIYHMKH — IIANIMCKH), TPOACHKI (Ha-
MICHHK, cTapocTa abo BOEBOAA, 3aMKOBUI CyAasd Ta IHcAp) Ta HigKO-
MOPCBKi (HigKoMopili); misam cymoBuii opradH IlaHm-Paga (MapImasox,
KaHIAep, ITiackapbiii, reTbMaH, BOEBOAA Ta iHIII), MaricTpaTu (MicbKa
paza Ta AaBa, [e IpalfoBasd BiAIlOBiAHO OypMicTpH ¥ paalli Ta AaBHUK
i3 BilfiTamn);

3) gyacu 3amoposbkoi Ciui — cynmiBebKi (oyHKIIT BUKOHyBaAa BifiCBKO-
Ba CTaplIMHA, KOLIOBUH oTaMaH (reTbMaH) OyB HAWBUIIHMM CYOOBHUM
opraHoMm, a 3 cepenunHu XVII cT. — aneaqamifiHoO iHCTaHLIE€; (PYHKIIIIO

204



ISSN 1999-5717. Bicnuk XHYBC. 2017. Ne 4 (79)

TEeXHIYHOI AOIOMOrY 3MiMiCHIOBAB BIiFMCHPKOBHI ITHCAp, SKHH OYOAIOBAB
CidyoBy KaHIIeAIPiIO;

4) nmepebyBanHsa YKpainu y ckaazmi Pocificekoi iMmmepili — BimcyTHICTB
€nuHOi CynoBoi cUCTeMH (TyOEpHCBKi, COBICHi, HaABOPHI, 3eMCBHKi CYIH,
MaricTpaTy Ta paryllli, ['eHepasbHUH CyI, a TaKOoK CTAHOBI CyaH — IIEPKO-
BHIi, BiliCLKOBI, BOAOCHI, a B IESIKUX I'YOEPHITIX — MICIIEBI Ta 3araAbHi CyaH);

5) mepion, YHP, Ta [JupekTopii Ta paasgHCbKUH Iepiof — 3’ dIBHANCS I10-
CcaJy TreHEPaAbHOIO CEKpeTaps CyAOBHX CIIpaB, IIPOKYPATOPIB i crapIimx
IIPOKypaTOpiB, OPraHi30ByBaANChH MIABHWUYHI HApPOAHI CyAH, A0 CKAAIy
SKHUX BXOIMAU IIOCTiliHI Ta 4Yeprosi cyani; moriM — HapomHi cyau, pamu
HAPOOHUX CYALIB Ta PEBOAIOLIHHI TpHUOyHAAHW; HpallloBaAu CyAdi-cTa-
KUCTHU (CydacHi IOMIYHUKH);

0) mmepion IIPOTrOAOIIIEHHS HE3aA€KHOCTI YKpalHu Ta yxBaseHHS KoH-
crutylili YKpaiHu — po3pobka Ta 3aTBEPKEHHS HHU3KH HOPMATHBHO-
IIPaBOBHUX aKTiB, sKi cupugan (hoOpMyBaHHIO OKPEMOI INAKH Cy0BOI BAa-
[, 3aKpillA€HHA OKPEMHUX IIocall araparty Cyay;

7) nepion, po3BUTKY AEMOKPATHUYHUX 3acaj] CYLOYHHCTBA — (DAKTHIHE
CTAHOBA€HHS ¥ PO3BUTOK amnaparty CyAAiB, BU3HAUE€HHS IITATHOI'O PO3-
IIHNCY, OPTaHi3alliffHOI CTPYKTYPH arnapary Ta CTaTyCy IPalliBHUKIB CyIy,
peraaMeHTallid iHITUX acleKTiB IX MiSIABHOCTI, IIoJaAbllle BIOCKOHAAEH-
H arapary CyAIiB Y KOHTEKCTi CyZI0BOi pechopMH.
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Maxkaposen A. H. Hcropuko-npaBoBoil aHajau3 Ppa3BUTHS U
CTAHOBJIEHHS COBPEMEHHOTI'0 anmnapara cyaa B YKpauHe

C nomowjpio mMemooa UCMOPUKO-NPABOBO20 AHANU3A UCCIE008AHO pa3sumue u
cmanosnenue annapama cyoa ¢ Ykpaune. Onpeoenenvi U 0Xapakmepuzo8atvl OCHOS-
Hble UCIOPUKO-NPABOSbIE IMANbL PA3GUMUS U CIAHOBIEHUSL COBPEMEHHO20 annapama
cyoa 6 Yxpaune. Ommeuena neobxooumocms OanvHeliuiezo pa3gumus annapama cyod
U COBEPUIEHCMBOBAHUS €20 AOMUHUCIIPAMUSHO-NPABOBO20 0DECNEUEeHUs.

KioueBble c10Ba: Cyj, anmapar cyja, pyKOBOJMTENb arapara, HOMOIIHHK,
CEKpEeTaph, IHCApPh, CTAKEP, UCTOPUKO-TIPABOBOIT aHAIIH3.

Makarovets A. M. Historical and legal analysis of the formation
and development of the modern court apparatus in Ukraine

The author using the method of historical and legal analysis has researched the
formation and development of the court apparatus in Ukraine. The following historical
and legal stages of the formation and development of the modern court apparatus in
Ukraine have been defined and analyzed: 1) the times of Kievan Rus — there were
princely, boyar, community and church courts; the court was not separated from the
administration; the judges were feudal lords, posadniks and volost owners, and their
assistants — tiuns and judges dealing with criminal cases; a feudal lord solved court
cases together with the court nobility; judges dealing with criminal cases, sword-
bearers and slanderers began to carry supporting functions of the court; 2) the time of
Ukraine being under the authority of the Polish kingdom and the Lithuanian Principality —
the noblemen’s courts were formed: zemski (judge, deputy judge, clerk and his assistants —
subscriptions), town (lieutenant generals, headman or voivode, chief judge and clerk)
and sub-comoros; the judicial agency of the Pany-Rada functioned (marshal, chancel-
lor, pidskarbii, hetman, voivode and others) and the magistrates (city council and the
bench, where mayors and counselors, retailers and prefects respectively worked);
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3) the times of the Zaporozhian Sich — the military officer served as a judge;, commander
of Cossack camp (Hetman) was the highest judicial agency, and from the middle of the
XVII century — the appellate institution; the function of technical assistance was per-
formed by a military clerk who headed the Sich Chancellery; 4) the time of Ukraine
being in the Russian Empire — the absence of a single judicial system (provincial, con-
scientious, court council, zemski courts, magistrates and town hall, the General Court,
as well as tribal courts — church, military, volost, and in some provinces — local and
general courts); 5) the period of the UNR, the Directorate and the Soviet period — the
positions of the secretary general of the court cases, prosecutors and senior prosecutors
appeared; people’s courts, the councils of people’s judges and revolutionary tribunals
were organized, internship judges (modern assistants) worked; 6) the period of the
proclamation of Ukraine’s independence and the adoption of the Constitution of
Ukraine — the development and approval of a number of legal acts that contributed to
the formation of a separate branch of the judiciary,; 7) the period of the development of
democratic principles of judicial proceedings — the actual formation and development of
the court apparatus, the definition of staffing, the organizational structure of the appara-
tus and the status of court employees, the regulation of other aspects of their activities,
further improvement of the court apparatus in the context of the judicial reform.

It has been proved that the court apparatus is an important component of the
court as the state authority that carries out the organizational provision of the activity of
judges, courts and justice in the whole, represented by the system of staffing positions
according to the approved organizational structure in accordance with the procedure
envisaged by the current legislation,; this apparatus has the appropriate management,
organizational and regulatory powers.

The author has emphasized on the necessity of further development of the court
apparatus and improvement of its administrative and legal provision.

Keywords: court, court apparatus, head of the court apparatus, assistant, secre-
tary, clerk, trainee, historical and legal analysis.
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H. O. MakcimeHUeBa,

KaHAWAAT IOPUANYHNX HayK, AOKTOPaHT

opuanYHOro ¢axkynbtety [HinponeTpoBCLKOro

HauioHa/lbHoro yHisepcutety imeHi Onecsi [loHyapa (M. AHinpo)

PO3BUTOK AOKTPUHU AAMIHICTPATUBHOIO MNPABA Y CO®EPI
PEryJ1toBAHHS1 BIQHOCUH AEP>XABHOIO YNPAB/TIHHA
Y FrIPHWYOAOBYBHIN rATY3I B CYYACHINA YKPAIHI
Pozenanymo ocnosni dokmpunansHi nioxoou, po3pooneHi cyuacHuMy GimyusHs-

HUMU HAYKOBYAMU ) chepi 0epaicasro20 YnpasinHa 2ipHut0000y6HOI0 2ay3310, d Ma-
KOOIC HAUOITbUL 3HAKOBE PO3POOKU 8UEHUX Y 3A3HAUEHI cghepi.

KiiouoBi cioBa: jpepikaBHe yNpaBIIiHHS, iCTOpIs aJMiHICTPaTHBHOIO IpaBa,
HaJ|po00yBaHHs, TIpPHUIOA00YBHA TAITy3b.
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